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MILWAUKEE RAILROAD RESTRUCTURING ACT
I

MONDAY, OCTOBER 29, 1979

U.S. SENATE,
COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,
Washington, D. C.
The committee met at 9:30 a.m., in room 235, Russell Senate
Office Building, Hon. Howard W. Cannon (chairman of the commit
tee) presiding.
OPENING STATEMENT BY THE CHAIRMAN

The CHAIRMAN. The hearing will come to order. Is Congressman
Madigan here? Some of our colleagues have been delayed and will
be here a little later so I think we will start with the panel this
morning: Mr. Robert E. Gallamore, Deputy Administrator, Federal
Railroad Administration, Department of Transportation; and Mr.
Charles Swinburn, Deputy Assistant Secretary for Policy and Inter
national Affairs, U.S. Department of Transportation; and Hon.
Darius W. Gaskins, Commissioner of the ICC.
This hearing was scheduled today to consider pending legislation
intended to deal with the problems of the bankrupt Milwaukee
Railroad. That legislation includes S. 1905 which I introduced to
gether with Senator Long and Senator Packwood; and S.J. Res. 114,
introduced by Senator Magnuson and seven other Senators, several
of whom will be here this morning.
Both of these bills and similar legislation which has been intro
duced in the House by Congressman Florio, House Joint Resolution
341, would retain more than the core system proposed in the trust
ee's reorganization plan if an employee-shipper ownership plan for
restructuring is submitted and found feasible in accordance with
the strict statutory timetable set forth in our legislation.
All of the bills involve substantial amounts of Federal funding. It
must be recognized, however, that there are very serious questions
concerning the viability of an extended system. Most of the studies
indicated that such a system would not be viable. Even the Mil
waukee line study prepared by PMA, which has been severely
criticized by DOT and others as based on speculation and totally
unrealistic, states that a final judgment cannot be made at this
time because of the unresolved issues regarding mergers and acqui
sitions relating to competitive railroads in the Midwest and the
lack of information on traffic, expense forecasts, and operations.
Because of the importance of this matter, the Commerce Com
mittee has previously held 2 days of hearings on the Milwaukee
Railroad problems. Today's hearing was scheduled so we could take
(1)

3

2

a hard look at questions concerning the viability of an extended
system before legislation is enacted. .
However, unexpected events have intervened. The Department of
Transportation and th~ trustees were unable to reach an agree
ment on further borrowings. Just last Friday the reorganization
court authorized an embargo effective November 1, 1979, based on
the fact that the funding contemplated by House Joint Resolution
412 had noeen made available. Obviously.this action has increased
the need for Congress to determine as soon as possible what fur
ther steps need to be ~aken with regard to the Milwaukee.
An executive session is planned following this hearing for the
purpose of considering S. 1905 and any amendments that may be
offered. I understand the House· contemplates action on House
Joint ResQlution 341 tomorrow.
[The bills follow:]

n

96TH CONGRESS
1ST SESSION

S 1905
0

.

To provide for the orol'rly restructuri!lg of the Milwaukee Railroad. ann for ol.hor
purposes.

IN THE SENATE O:F THE UNITED S'fATES
OCTOBER 17 Oogis!ative day. OCTOBER 15), 1979

Mr.

(for bimseU, Mr. LoNG, and Mr. P AOKWOOD) introduced the follow
ing bill; which was read twice and referred to the Committee on 'Commerce,
Science, and TrllllSportation

CANNON

A.BILL
To provide for the orderly restructuring of the Milwaukee
Railroad, and for other purposes.
1

Be it enacted by the Senate and House of Representa

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Milwaukee Railroad Re
4 structuring Act".

5
6
7

CONGRESSIONAL FINDINGS
SEC.

2. (a) Oongress hereby finds that
(1) the severe operating losses and the deteriorat

8

ing plant and equipment of the Ohicago, Milwaukee,

9

Saint Paul and Pacific Railroad Oompany (hereinafter

'.

;)

4

....

3

2

1

referred to

2

cause cessation of its operations in the ncar future;

3

{LS

the "Milwaukee R.ailroad") threaten to

(2) a cessation of operations by the :Milwaukee

1

for continuation of services and reorganization of the

2

Milwaukee Railroa~.

3

(b) The Congress declares that emergency measures set

I

r(:pcrcu~:;iollS OIl

the

4 forth in this Act must be taken to restructure the Milwaukee

4

RaiJro:ld would have serious

5

economies of the States in which the Milwaukee Rail

6

road

7

Washington,

8

Dakota, South Dakota, lllinois, Iowa, Missouri, Michi

8 Railroad would otherwise cause.

9

gan, Indiana, and Wisconsin);

9

principally

operates

Montana,

(namely,
Minnesota,

the

of

6 damage to the economy of the region and of the Nation

North

7 which a cessation of essential operations by the Milwaukee

States

Idaho,

5 Railroad and to avoid the potential unemployment and

10

COURT-APPROVED ABANDONMENT AND SALES

SEC. 3. (a)(1) Upon the occurrence of an event described

10

(3) a cessation of operations of the Milwaukee

11

Railroad would result in the loss of many thousands of

11 in section 11(b) of this Act, or on March 1, 1980, whichever

12

jobs of railroad workers and other workers whose em

12 fIrst occurs, the bankruptcy court may authorize the aban

13

ployment is dependent upon rail service over the lines

13 domnent of lines of the Milwaukee Railroad pursuant to sec

14

presently operated by the Milwaukee Railroad;

14 tion 1170 of title 11, United States Code. Pending the expi

15

(4) the ownership by employees or by employees

15 ration of the time for appeal of an abandonment order or the

16

and shippers of part or all of the Milwaukee Railroad

16 determination of any such appeal, the bankruptcy court may

17

may be a valuable tool in reorganization and should be

17 authorize the termination of service on a line to be aban

18

given serious consideration;

18 doned, and the order authorizing such termination may not
19 be stayed. When a rail carrier is involved in a trans8.{ltion

19

(5) a cessation of essential transportation services

20

by the Milwaukee Railroad would endanger the public

20 under this section, the court shall require the carrier to pro

21

welfare;

21 vide a fair arrangement at least as protective of the interests

22

(6)

23

(7) there is no other practicable means of obtain

24

a cessation of such services is imminent;

and

ing funds to meet payroll and other expenses necessary

22 of the employees who are affected by the transaction as that
23 required under section 11347 of title 49, United States Code.
24

(2) Prior to the date specified in paragraph (1) of this

25 subsection the bankruptcy court may hear and consider any

-- .....t...

"

\.

6

7

:::://'""

-'

5

4
1 request for the abandonment of lines of the Milwaukee Rail

1 abandonment of lines of railroad pursuant to section 1170 of

2 road, and may fix the time for the Interstate Commerce

2 title 11, United States Code. Pending the expiration of the

3 Commis.sion's ..eport on the request·, but it may take final

3 time for appeal of an abandonment order or the determination

4 action f.uLhOt~?:i.lJg such abandonment. only i.n accordance with

4 of any such appeal, the court may authorize the termination

5 paragraph (1) of this subsection.

5 of service on a line to be abandoned, and the order authoriz

6.

6 ing such termination may not be stayed. In authorizing any

(b) Section 11346 of title 49, United States Code, is

7 amended by adding at the end thereof the following new sub

7 abandonment pursuant to such section 1170, the court shall

8 section:

8 require the carrier to provide a fair arrangement at least as

9

9 protective of the interests of employees as that required

"(e) Not"lithstanding any other provision, when the pro-

W ceeding involves the sale or transfer of a line of a railroad in

10 under section 11347 of title 49, United States Code.

11 reorganization, the Commission shall give the proceeding

11

12 preference over all other proceedings related to that type of

12

13 carrier and make its decision at the earliest practicable time~

13 sociation composed of representatives of national railway

14 not to exceed 90 days if the proceeding does not involve a

14 labor organizations, employee coalitions, and shippers (or any

15 significant competitive impact, nor 210 days in any event:

15 combination of the foregoing) may submit to the Interstate

16 frovided, however, That this subsection shall not apply to

16 Commerce Commission a single plan for converting all or

17 proceedings commenced prior to the date of enactment of this

17 substantially all of the Milwaukee Railroad into an employee

18 'subsection." ..

18 or employee-shipper-owned company, and a method for im

19

(c) Nothing in this shall be construed to affect the prior

EMPLOYEE OR EMPLOYEE-SHIPPER OWNERSHIP PLAN

SEC. 5. (a)(I) Not later than December 1, 1979, an as

19 plementing such plan. The plan shall include a comprehen

20 ,ities or timing of payment of labor protection which might

20 sive evaluation of the prospects for the financial self-sustain

21 have existed inthe absence of this Act.

21 ability of the Milwaukee RaiJioad.·

22

22

23

COURT APPROVED ABANDONMENTS IN PENDING CASES

SEC. 4. Notwithstanding any other provision of law, the

(2) The Commission shall;· within thirty days ·after the:

2{l :. date of· submission of :-a.:pl8Ji-Undar pil.ragraph:(I)of :th,issu}j~

24 court in any case pending under section 77 of the Bankruptcy

24· ~eetiori,'-approv:e the·· proposed jllar.dfitfirtds that sil~h-plan is

25 Act on the date of enactment of this Act may authorize the

25 feasible. The finding of the Commission with respect to the

8

9

6

7

1 feasibility of th? plan shall be made pursuant to section 554

1 ence as of January 1, 1980) which are or will be available to

2 of title 5, United States Code.

2 the proponent.

(3) The Commission shall make a finding that the plan

3
. I

,

(b) If the Commission finds that the plan submitted

3

4 submitted under this subsection is feasible if it determines

4 under this section is feasible, it shall immediately submit its

5 that

5 finding to the bankruptcy court. Within ten days after the

6
7
8
9
10
11
12
13
14

(A) adequate public and private financing is avail
able to the proponents of such plan;
(B) such plan is fair and equitable to the estate of

the Milwaukee Railroad;
(C) implementation of such plan will occur by
March 1, 1980;
(D) the railroad can be operated on a self-sustain

ing basis; and
(E) the plan contains an assessment of all operat

6 day of such submission, the bankruptcy court shall, after a
7 hearing, determine whether such plan is fair and equitable to
8 the estate of the Milwaukee Railroad.
(c) If the Commission finds that the plan is feasible and

9

10 the bankruptcy court detennines that the plan is fair and
11 equitable to the creditors of the Milwaukee Railroad, the pro

12 ponents of such plan shall, no later than March 1, 1980,
13 implement the plan.
(d) Except as provided in this section, the findings of the

14

15

ingpractices, and includes the implementation of

15 Commission with respect .to the plan shall not be subject to

16

changes designed to achieve the greatest possible labor

16 reVIew.

17

productivity increases consistent with safe operations

17

18 ..

and adequate service.

18 promptly provide to the person engaged in developing the

(e)(I) The trustee of the Milwaukee Railroad shall

19 . For purposes of the determinations under this paragraph,

19 employee or employee and shipper ownership plan under this

20 adequate fmancing shall include all sources of private funds,

20 section

21 the probable value and priority of valid claims against the

21

22 estate that will be released as part of implementation of the

22

23 employee or employee and shipper ownership plan, and Fed

23

24 eral, State, or local funds available under programs (in exist

24·
25 .

(A) its most recent reports on the physical condi
an~

'. tion of the railroad;

'.' (B)
revenue,
and
data
. traffic,
.
. -
. . 'marketing,
..
. . other
,
'.

.

.'

-'

~

necessary
to determine
the -amount
althe. acquisition
',". - .... .
-" ..
.
... -....... -'-...
.: ~

'.

.~,,'"''

'-'-'

'.

','"

'. cos;t._ot tlle:- raiJrOll.(1.or:porti()~ .()L~!.h~ :~~~rqa? _thl1~

11

10

9

8
1

would be 'required to continue rail transportation over

2

the railroad line.

1 pense of administration and receives the highest lien on the
2 railroad's property and priority in payment under the Bank

pur~uant to this subsection

3 ruptcy Act, except that this subsection shall not apply to

4 shall be used; only for purposes of preparing a plan and shan

4 certificates guaranteed for a railroli.d that is actively engaged

5 'Dot be disclosed to any competitor of the Milwaukee Rail

5 in restructuring, as defmed by the Secretary. For purposes of

S

,I

(2) Information provided

6 this subsection, the term 'restructuring' includes an employee
6 ·road.
(f) In the implementation of any employee or employee
7

7 ownership plan or an employee-shipper ownership plan.".

8 and shipper ownership plan involving expenditures or guar

8

9 antees of Federal funds as hereinafter provided, authoriza

9 1970 (45 U.S.C. 662(e» is amended by striking out

(c) Section 3(e) of the Emergency Rail Services Act of

10 tions shall be conditioned upon· an appropriate contribution

10 "$125,000,000"

11 . from labor, including such measures as exchange of assets for

11 "$200,000,000".

12 relinquishing labor protection claims and changes in work

12

13' rules to increase productivity: Provided, !wwever, That the

13 thority of the Emergency Rail Services Act of 1970, immedi

14 employee-shipper actual or in kind contribution shall be no

14 ately guarantee trustee certificates of the Milwaukee Rail

15 less than 25 per centum of the total required financing.
16.

EMERGENCY RAIL SERVICES ACT OF 1970

and

inserting

in

lieu

thereof

(d) The Secretary of Transportation shall, under the au

15 road, on the basis of an estimate of the amount required to be
16 provided under subsection (e) of this section, for purposes of

SEC. 6. (a) Subsection (a) of section 3 of the Emergency

17 allowing the Milwaukee Railroad to maintain its entire rail

18 Rail Services Act of 1970 (45 U.S.C. 662(a» is amended by

18 road system and for purposes of frnancing the operations

19 striking out "upon a finding" in the fifth sentence and all that

19 which the Milwaukee Railroad continues for the sixty day

2Q follows in that subsection and inserting in lieu thereof a

20 period beginning on the date of the occurrence of an event

1 ~.

21 described in section 11(b) of this Act or on March 1, 1980,
21 period.
(b) Section 3(c) of the Emergency Rail Services Act of
22

22 whichever first occurs. Such guarantee shall be made without

23 1970 (45 U.S.C. 662(c» is amended to read as follows:

23 regard to the findings set forth in section 3(a) of the Emer

24

24 gency Rail Services Act of 1970 (45 U.S.C. 662(a).

"(c) The Secretary shall not guarantee any certificate

25 under this section unless such certificate is treated as an ex

1

12

13

10

11

(e) TheSl;lcretary shall guaran'tee trustee certificates of

1 following the date of his separation from employment with

2 the Milwaukee Railroad pursuant to this section in an

2 the Milwaukee Railroad.

3 .amount
equal to the difference between (1) the total expenses
I

3

4 found necessary by the trustee of such railroad for the main

4 section shall be determined by the Railroad Retirement

5 .tenance and the continuation of service in accordance with

5 Board on the basis of an application therefor filed by an em

6 this section, and (2) the revenues of such railroad, both deter

6 ployee with the Board.

7 ,mined in accordance with the Uniform System of Accounts

7

8 prescribed by the Commission.

8

(1) the term "expenses" means actual expenses

9

(f) Notwithstanding any of the proVisions of section 3(c)

9

paid for room, board, tuition, fees, or educational mate

10 of the Emergency Rail Services Act of 1970 (45 U.S.C.

10

11 ·662(c), as amended by this Act, certificates guaranteed under

11

(2) the term "qualified institution" means an edu

12 this Act shall be subordinated to the clairils of any creditors

12

cational institution accredited for payment by the Vet

13 of the Milwaukee Railroad as of the date of enactment of this

13

erans' Administration under chapter 36 of title 38,

14 Act. No payment of interest or principal upon certificates

14

United States Code.

15 guaranteed under this section shall be required until the con

15

(e) The Railroad Retirement Board may prescribe such

16 clusion of the Milwaukee Railroad reorganization proceed

16 rules as may be necessary to carry out its duties under this

17 ings, or three years from the date of enactment of this Act,

17 section.

18· whichever first occurs.

18

19'

19 training assistance under

20

NEW CAREER TRAINING ASSISTANCE

SEC. 7. (a) Any employee who elects to receive a sepa

(c) Entitlement to expenses for assistance under this

(d) As used in this section

rial in an amount not to exceed $3,000;

(0 There is authorized to be appropriated for new career

this section not to exceed

20 $1,500,000.

21 ration allowance shall be entitled to receive from the Rail

21

22 road Retirement Board expenses for training in qualified in

22

23 stitutions for new career opportunities.

23 authority of section 511 of the Railroad Revitalization and

24

(b) To be entitled for assistance under this section, an

24 Regulatory Reform Act of 1976 (45 U.S.C. 831), shall guar

25 employee must begin his course of training within two years

25 antee obligations of the Milwaukee Railroad for purposes of

OBLIGATION GUARANTEES

SEC. 8. (a) The Secretary of Transportation, under the

14

15

12

13

1 providing protection of employees affected by restructuring,

1 successors, during the remainder of 1979 and 1980. Obliga

2 transactions, or reduction iIi service by the Milwaukee Rail

2 tions guaranteed under this subsection shall not exceed

3" ,road. Such protection may includ~, but need not be limited
4 to, moving :expenses, compensation for employce relocation

3 $30,000,000.

4

5- and separation allowances. Such guarantees shall be entered

7

8 section shall be treated as an administrative expense of the

8

10

(b) The aggregate unpaid principal amount of obliga

11" tions which may be guaranteed by the Secretary pursuant to

12 this section shall not exceed $75,000,000.
13

(c) If funds available to the Milwaukee Railroad pur-su
\

14 ant to obligation guarantees of the" Secretary of Transporta
15 tion under this section are insufficient to pay the total amount

/

/

5 be subordinated to the claims of any creditor of the Milwau

6. into without regard to the requirements of subsection (g) of
7. such section 511. AIly obligation guaranteed pursuant to this

9 estate of the Milwaukee-Railroad.

16 of benefits and allowances for which employees are eligible,
17 the Milwaukee Railroad shall reduce, on a pro rata basis, the
18 amount provided under each such section.
19

(d) Except in connection with obligations guaranteed

(f) Obligations guaranteed pursuant to this section shall

6 kee Railroad as of the date of enactment of this Act.
TRANSA CTION ASSIST ANCE

SEC. 9. Section 505 of the Railroad revitalization and

9 Regulatory Reform Act of 1976 (45 U.S.C. 825) is amended
10 by adding at the end thereof the following new subsection:
11

"(f) REHAB ILITAT ION FOR COMMO N CARRIE R SERV

12 ICE.-N otwiths tanding subseptions (a) through (e) of this sec
13 tion, the Secretary may purchase redeemable preference
14 shares or trustee certificates convertible to redeemable pref
15 erence shares under this section to facilitate the rehabilitation
16 and improvement of Milwaukee Railroad property that has
17 been sold to another person prior to November 1, 1980, or
18 retained by the Milwaukee Railroad, and that will be used for
19 continuing rail service.".

20 under this section, the United States shall incur no liability in

20

APPLIC ATION OF NATION AL ENVIRO NMENT AL POLICY
ACT

21 connection with benefits and allowances.

21

SEC. 10. The provisions of the National Environmental

22

(e) Pursua nt to the Railroad Revitalization and Regula

23 tory P.eform Act of 1976, as amended, the Secretary of
24 Transport.lltion shall guarantee obligations to finance an
25 equipment repair program for the Milwaukee Railroad, or its

22 Policy Act of 1969 (42 U.S.C. 4321 et seq.) shall not apply
23 to transactions canied out pursuant to this Act.

16

17

14

15
1

AMENDMENT TO THE REGIONAL RAlL REORGANIZATION

SEC. 11. (a) V ntil the occurrance of an event described

2

ACT OF 1973

3 in subsection (b) of this section, the Milwaukee Railroad (1)

3

1

"

2

CONTINUATION OF SERVICE

SEC. 12. Section 21l(d) of the Regional Rail reorgani

I

4 shall maintain its entire railroad system, as it existed on the

4 zation Act of 1973 (45 V.S.C. 72l(e» is amended by striking

Q date of enactment of this Act, (2) shall continue no less than

5 out paragraph (2) thereof and the sentence following that

6 the regular level of service provided by it as of that date, and

6 paragraph, and inserting in lieu thereof the following:

7 (3) shall not embargo traffic (other than when necessitated by

7

"(2) increase the principal amount of such loan to

8 acts of God or safety requirements) or abandon or discontinue

8

such railroad, in an amount not to exceed $4,000,000,

9 service over any part of its railroad system.

9

only if the Association makes the finding referred to in

10

paragraph (1)(B) of this subsection, determines that

11 quirements of subsection (a) of this section until

11

such railroad is establishing an employee stock owner

12

(1) an employee or employee-shipper ownership

12

ship plan which will be reviewed and approved by the

13

plan is not submitted to the Interstate Commerce

13

Association, and assures that by December 31, 1980,

14

Commission within the time period prescribed under

14

the railroad will contribute to the employee stock

15

section 3(a) of this Act;

15

ership plan an amount of convertible preferred em

16

ployer stock, or cash used to purchase convertible pre

17

ferred employer stock, equal to the lesser of (A) 20 per

10

16
17

(b) The Milwaukee Railroad shall comply with the re

(2) the proposed plan is found by the Commission

not to be feasible;

OWD

18

(3) the proposed plan is found by the bankruptcy

18

centum of the amount made available under this para

'19

court not to be fair and equitable to the creditors of the

19

graph, or (B) 20 per centum of the fair market value of

20

Milwaukee Railroad; or

20

the railroad as of that date. The Association may not

21

take any action pursuant to the preceding sentence of

22

this subsection after December 31 1980.".

21
22

(4) the plan is not implemented within the time
p'eriod prescribed under section 3(c) of this Act.

21

20

2

II

--;/--
/

96TH CONGRESS
1 ST SESSION

S J RES 114
••

•

. I

To provide for the orderly restructuring of the Milwaukee Railroad, and for the
protection of the employees of 'such railroad.

IN THE SENATE OF THE UNITED STATES

1

(2) a cessation of operations by the Milwaukee

2

Railroad would have serious repercussions on the

3

economies of the States in which the Milwaukee Rail

4

road principally operates (the States of Washington,

5

Montana, Idaho, North Dakota, South Dakota, Illinois,

6

Iowa, Minnesota, Missouri, Michigan, Indiana, and

7

Wisconsin);

8

(3) a cessation of operations of the Milwaukee

9

Railroad would result in the loss of many thousands of

10

jobs of railroad workers and other workers whose em

11

ployment is dependent upon rail service over the lines

12

presently operated by the Milwaukee Railroad;

OCTOBER 12 (legislative day. OCTOBER 4), 1979
Mr. MAGNUSON (for himself, Mr. MCGovERN, Mr. MELCHER, Mr. BAucus, Mr.
YOUNG, Mr. JACKSON, Mr. CHURCH, and Mr. HATFIELD) introduced the
following joint resolution; which was read twice and referred to the Commit
tee on Commerce, Science, and Transportatien

JOINT RESOLUTION
To provide for the orderly restructuring of the Milwaukee Rail
road, and for the protection of the employees of such rail

Resolved by the Senate and House of Representatives

2. of the United States of America in Congress assembled,

3
4

5

CONGRESSIONAL FINDINGS
SECTION 1. (a) Congress hereby finds that
(1) the severe operating losses and the deteriorat

6

ing plant and equipment of the Chicago, Milwaukee,

7

Saint Paul, and Pacific Railroad Company (hereinafter

8

the "Milwaukee Railroad") threaten to cause cessation

9

of its operations in the near future;

(4) experienced railroad employees make a valua

14

ble contribution toward strengthening the railroad

15

industry;

16

road.
1

13

17

(5) o.ther railroads have the ability and willingness
to employ displaced Milwaukee Railroad employees;

18

(6) the ownership by employees or employees and

19

shippers of a substantial part or all of the Milwaukee

20

Railroad may be a valuable tool in reorganization and

21

should be given serious consideration;

22

(7) coal shipments from the great coal deposits

23

underlying Montana, Wyoming, North Dakota, and

24

South Dakota are dependent upon continuing rail serv

25

ice over the lines of the Milwaukee Railroad;

18

19
16

1

AMENDMEN1'S TO THE DEPABTMENT OF TRANSPORTATION

2

Am

31

SEC. 13. (a)

Section5(h)(~)(B)

17
1

of the Department of

4 Transport&,tion Act (49 U.S.C. 1654(h)(3)(B» is amended

5

(1) in the second sentence thereof, by striking "In

6

accordance with the formula stated in this subsection,

7

the", and inserting in lieu thereof "The"; and

8

(2) by adding at the end thereof the following:

9

"N otwithstanding the provisions of this subsection,

10

funds available for reallocation as of October 1, 1979,

11

shall be reallocated by the Secretary solely to States

12

which require supplementary assistance to mitigate the

13

effects caused by the filing of large-scale abandonments

14

by railroads in liquidation or reorganization under the

15

Bankruptcy Act. In making such reallocation, the Sec

.16

retary shall give consideration to the amount of mile

17

age in the State for which an application for abandon

18

ment or discontinuance has been filed with the Inter

19

state Commerce Commission in accordance with the

.. 20

provisions of section 10903 of title 49, United States

21

Code, but has not been approved or denied. Considera

22

tion shall also be given to the relationship which such

23

mileage bears to the total rail mileage in each State

24

requiring supplementary assistance under this subpara

25

graph..
"

(b) The secona sentence of section 5(h)(2) of the Depart

2 ment of Transportation Act (49 U.S.C. 1654(h)(2)) is amend

3 ed by insc'r;ing immedhtely after "and" therein the follow
4 ing:", except as othcnvise pro~rided in this subf,cction,".

22

23

3

4

(8') the agricultural producing and marketing ac

1

1 until the occurrence of an event described in section 22(b) of

2

tivities in this tier of States is equally dependent upon

2 this joint resolution or May 10, 1980, whichever first occurs.

3

rail service provided by the .Milwaukee Railroad;

3

(b)(1) The Secretary of Transportation, under the au

4

:(9) cessation of ess'ential transportation services

-5

by the Milwaukee Railroad would endanger the public

5 Transportation Act, may develop plans and participate in ne

.6

welfare and would reduce rail competition in the affect

6 gotiations for, and recommend to the trustee of the Milwau

·7

ed tier of States;

7 kee Railroad the sale or transfer of any portion of the Mil

4 thority of section 5(a) through (e) of the Department of

8

(10) cessation of such services is imminent; and

8 waukee Railroad. In developing such plans and entering into

9

(11) there is no other practicable means of obtain

9 such negotiations, the Secretary shall give preference to fi

10

ing funds to meet payroll and other expenses necessary

10 nancially responsible persons, including governmental enti

11

for continuation of services and reor.ganization of the

11 ties, negotiating for the purchase of any lines with the intent

12

Milwaukee Railroad.

12 of providing common carrier service.

13

(b) The Congress declares that emergency measures set

13

(2) Proposals developed under this section shall be sub

14 forth in this resolution must be taken to restructure the Mil

14 mitted to the court having jurisdiction over the reorganiza

15 waukee Railroad and to avoid the substantial unemployment

15 tion of the Milwaukee Railroad (hereinafter the "bankruptcy

16 and damage to the economy of the region and of the Nation

16 court"). Such a proposal may in no event become [mal or

17 which a cessation of operations by the Milwaukee Railroad

17 effective until the occurrence of an event described in section

."

18 22(b) of this joint resolution, or May 10, 1980, whichever

'18 would otherwise cause.
SALES AND TRANSFERS

19

19 first occurs.

SEC. 2. (a) The Milwaukee Railroad, in consultation

20

21 with the Secretary of Transportation, may negotiate and

21

22 enter into agreement to sell all or any portion of its railroad

22 in section 22(b) of this joint resolution, or on May 10, 1980,

~~:; ,-",t,ern to any other rail carrier or to any other person. Such

23 whichever first occurs, the bankruptcy court may authorize

~):I

24 the abandonment of lines of the Milwaukee Railroad pursuant

20

Hid"

ngreCTl\(mtoR may in

110

event become final and effective

COURT APPROVED ABANDONMENTS AND SALES

SEC. 3. (a)(l) Upon the occurrence of an event described

2;) to section 1170 of title 11, United States Code. In authoriz

24

25

5

6

1 ing any abandonment pursuant to this section, the court shall

1 hundred and eighty days, the Commission, with or without a

2 require the carrier to provide a fair arrangement at least as

2 hearing, as the Commission may determine, and with or

3 protective of the interest of employees as that required under

3 without modification or condition, approves such application,

. I

4 section 1.1347 of title 49, United States Code.
5

4 or does not act on such application. Any action or order of

(2) Prior to the date specified in paragraph (1) of this

5 the Commission approving, modifying, conditioning, or disap

6 subsection, the bankruptcy court may hear and consider any

6 proving such application is subject to review by the court

7 request for the abandonment of lines of the Milwaukee Rail

7 only under sections 706(2)(A), 706(2)(B), 706(2)(C), and

8 road, and may fix the time for the Interstate Commerce

8 706(2)(D) of title 5. An application may be initiated with the

9 Commission's report on the request, but it may take final

9 Commission prior to the date specified in paragraph (1) of

10 action authorizing such abandonment only in accordance with

10 this subsection.

11 such paragraph (1).
12

(b)(l) Upon the occurrence of an event described in sec

13 tion 22(b) of this Act, or on May 10, 1980, whichever first
14 occurs, the bankruptcy court may authorize the sale or trans
15 fer of lines of the Milwaukee Railroad subject to paragraph
16 (2) of this subsection.
In authorizing any such sale or transfer, the court shall

. 17

18 provide a fair arrangement at least as protective of the inter
19 est of employees as that required under section 11347 of title
20 49, United States Code.
21

(2) The bankruptcy court may not authorize a sale or

22 transfer pursuant to paragraph (1) of this subsection unless
2:1 lin appropriate application with respect to such sale or trans
~!·1

I(T i~ initiated 'with the Interstate Commerce Commission

:>,:,

:I

lid , wilhin

SlIell

time as the court may fix, not exceeding one

11

(c) Nothing in this section shall be deemed to affect the

12 priorities of timing of payment of labor protection which
13 might have existed in the absence of this joint resolution.
14
15

EMPLOYEE OR EMPLOYEE-SHIPPER OWNERSHIP PLAN

SEC. 4. (a)(I) No later than January 1, 1980, an associ

16 ation composed of representatives of national railway labor
17 organizations, employees, and shippers (or any combination
18 of the foregoing) may submit to the Interstate Commerce
] 9 Commission a single plan for converting all or a substantia'!
20 part of the Milwaukee Railroad into an employee or
21 employee-shipper owned company and a method for imple
22 menting such plan. The plan, which may include one or more
23 alternative system configurations, shall include a comprehen
24

sive evaluation of the prospects for the financial self-sustaina

:!:)

hilit", of that portion of the Milwaukee Railroad.

26

27

7

8

(2) The Commission shall, within thirty days after the

1 days after the date of such submission, the bankruptcy court

2 date of submission of a plan under paragraph (1) of this sub

2 shall, after a hearing, determine whether such plan is fair and

1

p~an if it finds

that such plan is

3 equitable to the creditors of the Milwaukee Railroad. The

4 feasible.: The finding of the Commission with respect to the

4 Commission's determination with respect to that issue shall

. /3 section, approve the proposed

.. 5 feasibility of the plan ~hall be made pursuant to section 554

5 be rebutted only by clear and convincing evidence.
(c) If the Commission finds that the plan is feasible and

6 of title 5, United States Code, and for purposes of making

6

7 such finding the plan as submitted shall be presumed to be

7 the bankruptcy court determines that the plan is fair and
8 equitable to the creditors of the Milwaukee Railroad, the pro

8 feasible.
(3) The Commission shall make a finding that the plan

9

9 ponents of such plan shall, no later than May 10, 1980, take

10 submitted under this section is feasible if it determines that

10 such steps as may be necessary to implement the plan. For

(a) adequate public and private financing is availa

11 purposes of this section, the term "implement the plan"

11
12
13
14
15
16
17

ble to the proponents of such plan;

12 means that the proponents shall (1) obtain preliminary com

(b) such plan is fair and equitable to the creditors;

13 mitments from private and public sources of financing and (2)

(c) implementation of such plan will occur by May

14 obtain a certificate of public convenience and necessity to

10, 1980; and
(d) that portion of the railroad covered by the plan
can be operated on a self"sustaining.basis.

15 operate as rail carrier.
16

(d) Except as provided in subsections (a)(2) and (b)

17 hereof, the findings of the Commission with respect to the

18 For the purposes of the findings under this paragraph, ade

18 plan shall not be subject to review.

19 quate financing shall include all sources of private funds, the

19

20 probable value and priority of valid claims against the estate,

20 promptly provide to the person engaged in developing the

21 and Federal, State or local funds available under programs

21 employee or employee and shipper ownership plan under this

22 which are or may be available to the proponent and which

22 section

2:1 the proponent is qualified to obtain.

23

~·I

(b) If the Commission finds that the plan is feasible, it

~~:) ~hall ~tlbl1li\. it,!; findings to the bankruptcy court. Within ten

24

(e)(l) the trustee of the Milwaukee Railroad shall

(A) its most recent reports on the physical condi

tion of the railroad; and

29

28

10
9
1

ill) traffic, revenue,' marketing, and other data

.2

necessary to determine the amount of the acquisition

3

cost of the railroad or position of the railroad that

4

would be required to continue rail transportation over

5

the railroad line.

6

(2) Information provided pursuant to this subsection

7

shall be used only for purposes of preparing a plan and

8

shall not be disclosed to any competitor of the Milwaukee

9

Railroad.

I

1

(c) Section 3(e) of the Emergency Rail Services Act of

2 1970 is amended by striking out "$125,000,000" and insert
3 ing in lieu thereof "$200,000,000".
4

(d) The Secretary of Transportation shall, under the au

5 thority of the Emergency Rail Services Act of 1970, immedi
6 ately guarantee trustee certificates of the Milwaukee Rail
7 road, on the basis of an estimate of t.he amount required to be
8 provided under subsection (e) of this section, for purposes of
9 allowing the Milwaukee Railroad to maintain its entire rail
10 road system in accordance with section 22 of this joint reso

EMERGENCY RAIL SERVICES ACT OF 1970

10
11

SEC. 5. (a) Subsection (a) of section 3 of the Emergency

12 Rail Services Act of 1970 is amended by striking out "upon
13 a finding" in the fifth sentence and all that follows in that

11 lution, and for purposes of financing the operations which the
12 Milwaukee Railroad continues for the 60-day period begin
13 ning on the date of the occurrence of an event described in
14 section 23(b) of this joint resolution or on March 1, 1980,

14 subsection and inserting in lieu thereof a period.
(b) Section 3(c) of the Emergency Rail Services Act of

15

15 whichever first occurs. Such guarantee shall be made without
16 regard to the findings set forth in section 3(a) of the Emer

16 1970 is amended to read as follows:
17

"(c) The Secretary shall not guarantee any certificate

18 under this section unless such certificate is treated as an ex
19 pense of administration and receives the highest lien on the
20 railroad's property and priority in payment under the Bank
21 ruptcy Act, except that this subsection shall not apply to
22 certificates guaranteed for a railroad that is actively engaged

17 gency Rail Services Act of 1970. The provisions of para
18 graph 3(b)(3) and of the last sentence of subsection 3(d) of
19 such Act shall not apply to the guarantee of trustee certifi
20 cates under this section.
21

(e) The Secretary shall guarantee trustee certificates of

22 the Milwaukee Railroad pursuant to this section in an

~:~ ill restruct.uring, as defined by the Secretary. For purposes of

23 amount equal-to the difference between (1) the total expenses

~:I I.his f;uh~(>,(~t.io)l, the I.eI'm "restructuring" includes an employ

24 found necessary by the trustee of such railroad for the main

:':.

f'I'

(MIH'rship plan or an employee-shipper ownership plan.".

2:> tenance and the continuation of service as required by section

30

31

11

12

1 22 of this joint resolution, and (2) the revenues of such rail

MOVING

EXPENSES

2 road, both to be determined in allowance with the uniform

2

3 ,~ystem of accounts prescribed by the Interstate Commerce

3 ployee of the Milwaukee Railroad

4 Commission.:

4

(1) who, in connection with a restructuring trans

5.

(I) Notwithstanding the provisions of section 3(c) of the

5

action carried out by the Milwaukee Railroad prior til

6. Emergency Rail Services Act of 1970, certificates guarlin

6

March 1, 1981, is required to make a change of resi

7 . teed under this joint resolution shall not have priority in

7

dence prior to April 1, 1981, in order to maintain his

8 bankruptcy over the claim of any creditor of the Milwaukee

8

employment ,'lith such railroad; or

9 Railroad as of the date of enactment of this joint resolution.

9

(2) who is separated from his employment by

10 No payment of interest or principal upon certificates guaran

10

reason of any reduction of service by the Milwaukee

11' teed under this section shall be required until the conclusion

11

Railroad prior to March 1, 1981, and is required to

12 of Milwaukee Railroad reorganization proceedings, or of five

12

make a change of residence, prior to April 1, 1981, m

13 years from the enactment date of this joint resolution, whic.h 

13

order to obtain employment with another rail carrier,

14 ever first occurs.

14

shall be entitled to receive moving expense benefits m

15

15

accordance with this section.

16

(b) The benefits to which an employee described in sub

16

RAILROAD PREFERENTIAL HIRING

SEC. 6. Notwithstanding any provision of law which

SEC. 7. (a) Subject to subsection 15(c) any current em

17 affect the granting of preferences or priorities or equal treat

17 section (a) of this section shall be entitled are as follows:

18 ment in employment, each rail carrier shall give preference in

18

19 hiring to any employee of the Milwaukee Railroad who is

19

20 separated from his employment by reason of any reduction of

20

21 service by such railroad occurring prior to March 1, 1981.

21

;~2

For purposes of this section, "reason of any reduction of

22

(3) The actual wage loss, not to exceed 7 working

:'::

sen'i(:f'" rloes not include resignations, retirement, or dis

23

days, to enable the employee to find a new place of

:',1

(,l\lIl'j/Y for ('II,lISf'.

24

residence.

(1) The actual expenses of moving such employ

ee's household and personal effects.
(2) The actual, necessary traveling expenses of
such employee and members of his family.

32

33

13

14

1

(4) ,The closing costs involved in disposing of a

2

residence and acquiring a new residence, including a

2

realtor's fee of not more than $3,000.

3

(2) who (A) is separated from his employment

3

Milwaukee Railroad occurring prior to March 1, 1984;
or

. I

4

(5) If the employee holds an unexpired lease on a

4

with the Milwaukee Railroad by reason of a reduction

5

dwelling occupied by him as his home, reimbursement

5

of service, and obtains employment, prior to March 1,

6

for all loss and cost in securing the cancellation of such

6

1981, with another rail carrier, and (B) is separated

7

lease.

7

from employment with such other carrier prior to

8

(c) Claims for moving expense benefits under this sec

8

March 1, 1984, shall be enti tIed to receive mon thly

9

supplementary unemployment insurance in accordance

9 tion shall be paid by the Milwaukee Railroad, and shall be
10 treated as administrative expenses of the estate of such rail

10

with the provisions of this section.

1 ~ road.

11

(b) Each employee described in subsection (a) of this

12

(d) Any claim of an employee for moving expense bene

12 section shall be entitled to receive supplementary unemploy

13 fits under this section shall be filed with the Railroad Retire

13ment insurance during each month in which such employee is

14 ment Board. The board shall determine the amount to which

14 not employed, for all or a portion of such month, by the Mil

15 such employee is entitled under this section and shall certify

15 waukee Railroad or another rail carrier. Each such employee

16 such amount to the Milwaukee Railroad for payment.

16 shall be entitled to receive such insurance for a total of not

17

17 more than 36 months, except that

(e) As used in this section, the term "current employee"

1'8 means an employee who has performed active service for the

18

(1) the period of entitlement for assistance under

19 Milwaukee Railroad on or after September 1, 1979.

19

this section shall not exceed the employee's total

20

20

months of service with the Milwaukee Railroad; and

21

SUPPLEMENTARYUNEMPLOYMENT INSURANCE

SEC. 8. (a) Any current employee of the Milwaukee

21

(2) no compensation shall be provided under this

22 Railroad and any employee of the Milwaukee Railroad

22

section after March 1, 1984, unless it is necessary in

~:l

(1) who (A) is employed by the restructured Mil

23

order to provide an employee with at least 8 months of

Railroad, and (B) is separated from that em

24

such insurance, but after such date, such employee

:>'\

WHllkc/'

:1.:,

pIO)'IIWlll

hy ren~;on of any reduct.ion of service by the

35

34
16
15
1

only shall' receive such 8-month minimum if such em

2

ployee is not employed continuously after such date.

3 .I

(c) Supplementary unemployment insurance under this

1

(2) for purposes of determining the compensation

2

received by such employee in any base year under the

3

Railroad Unemployment Insurance Act.

4

(f) The provisions of this section shall not apply to an

4 section shaH :be payable to an employee on a monthly basis in
5 employee in the event of his .resignation , retirement, or dis
5 0' an amount equal to
(1) 80 per centum of such employee's average

6 charge for cause from the employment of any rail carrier.

7

(g) As used in this section, the term "restructured Mil

monthly normal compensation from employment with
8 waukee Railroad" means the entity which operates the lines
the Milwaukee Railroad during the period beginning
9 of railroad of the Milwaukee Railroad after May 10, 1980, as
June 1, 1977, and ending on the date of enactment of
10 reduced or modified by the bankruptcy court.
this joint resolution, less

11

(h) The first sentence of section 7(b)(7) of the Railroad

(2) the sum of (A) the amount of any benefits pay

12 Retirement Act of 1974 is amended
able to such employee for such month under the Rail
13

(1) by striking out "The" and inserting "Notwith

14

standing any other provision of law, the" ·in lieu there

15

of; and

road Unemployment Insurance Act or under any State
unemployment insurance program, and (B) the amount
of any earnings of such employee for such month from

16

(2) by inserting "and the joint resolution entitled

employment or self-employment of any kind.
17

'Joint Resolution to provide for the orderly restructur

18

ing of the Milwaukee Railroad, and for the protection .

19

of the employees of such railroad'" immediately before

20

the period at the end thereof.

21

(i) As used in this section the term "current employee"

(d) Entitlement to monthly supplementary unemploy
ment compensation under this section shaH be determined by
the Railroad Retirement Board on the basis of an application
therefor filed by an employee with the Board.
(e) Any supplementary unemployment insurance re

(~r.ivcrl by any employee pursuant to this section shall be con
Hi,kJ'l'd t.o he (~ornpensll.tion solely

~ I) lor pUrpOR(~' of tlw ]{,a,ilroad Retirement Act of
!!l'i-l «I:) \l,~,(:. ~:ll d S(~q.); find

22 has the same meaning as given to such term in section 7(e) of
23 this joint resolution.

1

36

37

17

18
following thirty-day periods, each rail carrier shall submit to

ErrIPLOYMJ;lNT OF MILWAUKEE RAILROAD EMPLOYEES

9. (a)(I) Within sixty days after the date of enact

2 the Railroad Retirement Board a list of employment, by class

3 ment of this joint resolution, and at the end of each of the

3 and craft, available with such carrier as of the date of the

4 sixteen following thirty-day periods, the Milwaukee Railroad

4 submission of such list. Each such list shall

Q shall submit

5 information with respect to such employment as the Board

2

SEC.

, I

to the Railroad Retirement Board a list of indi

6 viduals separated from employment with the Milwaukee Rail

6 considers appropriate.

7 road who at the time of such separation indicated a desire to

7

8 appear on a list to be distributed to all rail carriers. Each

8 ,

(2) Within five days after each date specified in para

9 such list shall include the class or craft qualifications of each

9 shall prepare a compilation of all of the positions of employ

10 employee listed, his seniority status with the Milwaukee Rail

10 ment by class and craft submitted by each rail carrier by such

11 road, and such other information as the Board considers ap

11 date, and shall mail a copy of such compilation to each em

12 propriate. The first list shall include only individuals separat

12 ployee who, pursuant to subsection (c) of this section notifies

13 ed after the date of enactment of this joint resolution and

13 the Board of such employee's interest in such compilation. In

14 before the date on which the list is submitted pursuant to this

14 addition, the Board shall maintain a copy of such compilation

15 paragraph. Each subsequent list shall include only those indi

15 in each office of the Board.

16 ' viduals separated after the submission of the previous list and

16

17 before the submission of such subsequent list.

17 in section 6 of this joint resolution may notify the Railroad

108

(2) Within five days after each day specified in para

18 Retirement Board that he is interested in receiving a copy of

'19 graph (1) of this subsection, the Railroad Retirement Board

19 each compilation of positions of employment by class and

20 shall mail a copy of the list submitted to the Board by the

20 craft prepared by the Board, pursuant to subsection (b)(2) of

21 Milwaukee Railroad by such date to-all other rail carriers. In

21 this section.

22 addition, the Board shall maintain a current copy of such list

22

2H in ea.ch office of the Board.

23 Board mails a compilation of employment positions to em

<!r!

(11)(1) Within sixty days after the date of enactment of

~~()

thi, joillt resoilltion, und lit the end of each of the sixteen

(c) Any employee of the Milwaukee Railroad described

(d) Within twenty days after the Railroad Retirement

24 ployees pursuant to subsection (b)(2) of this section, any such

.//

.

38

39

19

20

1 employee 'ma~ submit a bid on any position contained in such

(1) who is employed by the restructured Milwau

2 compilation to the rail carrier which listed the position.

2

3I

(e) Any rail carrier which, during the twenty-day period

3

(2) who is separated from his employment with

4 after acorppilation of positions is mailed, receives one or

4

the Milwaukee Railroad by reason of a. reduction of

15 more bids on any employment position listed by such rail

5

service, and obtains employment, prior to March 1,

?

6

1981, with another rail carrier.

carrier in such compilation shall offer such employment posi

kee Railroad; or

7 tion to the employee who submitted a bid on such position

7 shall be eligible for employee relocation incentive compensa

8 during such period who has the most seniority in the class or

8 tion in accordance with this section.

9 craft within which such position is listed. Such offer shall be

9

(b) Each employee described in subsection (a) of this

10 made to such employee whether or not such rail carrier hired

10 section shall be eligible to receive a total of not more than

B

another person for such employment position during the

11 thirty-six months of employee relocation incentive compensa

12 period of time beginning on the date of the submission to the

12 tion under this section. No such compensation shall be pro

13 Board of the list containing such position and the last datll on

13 vided after March 1, 1984, unless it is necessary in order to

14 which bids were submitted by employees for such position

14 provide an employee with at least eight months of such com

15 pursuant to this section.

15 pensation, but after such date such employee shall only re

16

(0 Nothing in this section shall impair the seniority

16 ceive such eight-month minimum if such employee is em

17 rights or other interests under a collective bargaining agree

17 ployed continuously after such date.

18 ment of !lony person employed by a carrier which offers em

18

19 ployment positions pursuant to this section, unless otherwise

19 be payable to each employee described in subsection (a) of

20 specifically authorized or required by applicable union law.

20 this section in any month in which

21

21

(A) 80 per centum of such employee's average

SEC. 10. (a) Subject to subsection 15(c) any current em

22

monthly normal compensation from employment with

:!:l JlI(lY(:(~ of the Milwaukee Railroad and any emplo.yee of the

23

the Milwaukee Railroad during the period beginning

:~'I

24

June 1, 1977, and ending on the Jate of enactment of

25

this joint resolution; exceeds

22

EMPLOYEE RELOCATION INCENTIVE COMPENSATION

Milwllllk!:(,. Hn.ilroud

(c)(l) Employee relocation incentive compensation shall

1

40

41

21

22

(B), such employee's compensation for that month

2
3

I

1

(h) As used in this section the term "current employee"

from his new position with the Milwaukee Railroad.

2 has the same meaning as given to such term in section 7(e) of

(2) The amount of compensation payable to an employee

3 this joint resolution.

4 shall be the amount by which the monthly compensation de

4

Q scribed in paragraph (1)(A) of this subsection exceeds the

5

6 monthly compensation described in paragraph (l)(B).

6 the Milwaukee Railroad may, no later than April 1, 1981,

SEPARATION ALLOWANCE

SEC. 11. (a) Subject to subsection 15(c) any employee of

(d) An employee shall not be eligible to receive compen

7 elect to receive a separation allowance from the Milwaukee

8 sation under this section during any month in which such

8 Railroad, in an amount equal to $2,000 for each year of com

9 employee is eligible for or receives supplementary unemploy

9 pleted service and, in addition thereto, full payment for all

7

10 ment insurance under section 7 of this joint resolution.

10 vacation time earned but not previously taken and of deferred

11

(e) Employee relocation incentive compensation under

11 'compensation. The amount of separation allowance payable

12 this section shall be paid by the Milwaukee Railroad, and

12 to an employee under this section shall not exceed $25,000.

13 shall be treated as an administrative expense of the estate of

13

14 such railroad.
15

(0 Any claim of an employee for employee relocation

(b) Any separation allowance under this section shall be

14 paid by the Milwaukee Railroad, and shall be treated as an
15 administrative expense of the estate of such railroad.

16 incentive compensation under this section shall be filed with

16

17 the Railroad Retirement Board. The Board shall determine

17 an employee who has performed active service for the Mil

,18 the amount to which such employee is entitled under this

18 waukee Railroad on or after September 1, 1979, and who is

'19 section and shall certify such amount to the Milwaukee Rail

19 separated from his employment by reason of any reduction in

20 road for payment.
21

(g) As used in this setion, the term "restructured Mil

22 waukee Railroad" has the meaning given to such term in
:):~

~ct:1.i()n R(g) of this joint resolution,

(c) As used in this section "any employee" shall mean

20 service by such railroad occurring prior to March 1, 1981,
21 For purposes of this section "reason of any reduction of serv
22 ice" does not include resignation, retirement, or discharge for
23 cause.
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24

23
NEW CAREER TRAINING ASSISTANCE

1
2

SEC. 12. (a) Any employee who elects to receive sepa

3' 'ration allowance under section 11 qf this joint resolution shall

4 be entitled :to receive from the Railroad Retirement Board
fi expenses for training in qualified institutions for new career

1 mentary unemployment compensation under section 8, or
2 employee relocation incentive compensation under section
3 10, shall not be eligible for a separation allowance under sec
4 tion 11 or for new career training assistance under section

5 12.
6

a

(b) An employee who receives a separation allowance

opportunities.

7

(b) To be entitled for assistance under

thi~ section, an

8 employee must begin his course of training within two years
9 following the date of his separation from employment with

8 for assistance under section 7, 8, or 10.
9

(c) Any employee who receives any assistance under

10 section 7,8,10, or 11 of this joint resolution shall be deemed

10 the Milwaukee Railroad.
11

7 under section 11 of this joint resolution shall not be eligible

(c) Entitlement to expenses for assistance under this

12 section shall be determined by the Railroad Retirement
13 Board on the basis of an application therefor filed by an em

11 to waive any employee protection benefits otherwise .availa

12 ble to such employee under the Bankrupty Act, title 11 of
13 the United States Code, subtitle IV of title 49 -of the United
14 States Code, or any applicable contract or agreement.

14 ployee with the Board.

15

15

(d) As used in this section

16

(1) the term "expenses" means aclual expenses

1. 7

paid for room, board, tuition, fees, or educational mate

18

' rial in an amount not to

exceed $3,000;

19

(2) the term "qualified-institution" means an edu

,20

cational institution accredited for payment by the Vet

21

erans' Administration under chapter 36 of title 38,

22

United States Code.

:"\
:';,
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18 tion 8 of this joint resolution not to exceed $5,000,000.
19

7 of

I,hi,

(b) There is authorized to be appropriated for new

20 career training assistance under section 12 of this joint reso

21 lution not to exceed $1,500,000.
(c) There are authorized to be appropriated to the Rail

23 road Retirement Board to carry out its administrative ex

S\,;(', I:\' (u) /\ II.\' emplo)'t~l' who receives moving ex
ppmJl '

SEC. 14. (a) There is authorized to be appropriated to

17 provide supplementary unemployment insurance under sec

22

ELECTIONS

~) :t

16

AUTHORIZATION OF APPROPRIATIONS

joint resolution, supple-

24 penses under this Act not to exceed $750,000.

45
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26

25
(d) Amounts appropriated under this section are author

1

2 ized to remain available until expended.
OBLIGATION GUARANTEES

3/

4

SEC.

15.

(a) The Secretary of Transportation, under the

5 authority of section 511 of the Railroad Revitalization and
6 Regulatory Reform Act of 1976, shall guarantee obligations
7 . of the Milwaukee Railroad for purposes of providing moving
8 expenses under section 7, employee relocation incentive com
9 pensationunder section 10, and separation allowances under
10 section 11. Such guarantees shall be entered into without

1

(d) Except in connection with obligations guaranteed

2 under this section, the United States shall incur no liability in
3 connection with benefits and allowances provided under sec
4 tions 7, 10, and 11 of this joint resolution.
5

(e) Pursuant to the Railroad Revitalization and Regula

6 tory Reform Act of 1976, as amended, the Secretary of
7 Transportation shall guarantee obligations to finance an
8 equipment repair program for the Milwaukee Railroad, or its
9 successors, during the remainder of 1979 and 1980. Obliga
10 tions guaranteed under this subsection shall not exceed

11 regard to the requirements of subsection (g) of such section

11 $30,000,000.

12 511. Any obligation guaranteed pursuant to this section shall

12

13 be treated as administrative expense of the estate of the .Mil

(b) The aggregate unpaid principal amount of obliga

16 tiorts which may be guaranteed by the Secretary pursuant to
17 subsection (a) shall not exceed $75,000,000.
(c) If funds available to the Milwaukee Railroad pursu

18

13 be subordinated to the claims of any creditor ·of the Milwau
14 kee Railroad as of the enactment date of this joint resolution.

14 waukee Railroad.
15

(0 Obligations guaranteed pursuant to this section shall

19 ant to obligation guarantees of the Secretary of Transporta
20 tion under subsections (a) and (b) of this section are insuffi
21 cient to pay the total amount of benefits a.nd allowances for

15
16

TRANSACTION ASSISTANCE

SEC. 16. Section 505 of the Railroad Revitalization and

17 Regulatory Reform Act of 1976 (45 U.S.C. 845) is amended·
18 by adding at the end thereof the following new subsection:
19

"(0 REHABILITATION FOR COMMON CARRIER

SERV

20 ICE.-Notwithstanillng subsections (a) through (e) of this sec
21 tion, the Secretary shall immediately purchase redeemable

~~~ whir.h employees are eligible under sections 7, 10, and 11 of

22 preference shares or trustee certificates convertible to re

:.!:l 1hi~ jni1l1, resolution, the Milwaukee Railroad shall reduce, on

23 deemable preference shares under this section to facilitate the

:~d

II

24 rehabilitation and improvement of Milwaukee Railroad prop

lJ(,

IJllll.

prtl

1'111:1

hll~i~.

1.]11) 111110llllt

provided under each such sec

25 erty that has been sold to another person or retained by the

47

46

28
27

1 the Railroad Unemployment Insurance Act as are not incon

.,

1 Milwaukee Railroad and that will be used for common carrier

2 sistent with the provisions of this joint resolution.
2 rail service.".

3

PUBLICATIONS AND REPORTS

ASSESSMENT OF COAL HAULING NEEDS

3/

4

4

SEC. 21. (a) Within thirty days after the date of enact

SEC. 17. The Secretary of· Energy shall immediately
5 ment of this joint resolution, the Board shall publish, and

5 conduct an assessment of present and potential coal hauling
6 make available for distribution by the Milwaukee Railroad to
6 needs in the area served by the Milwaukee Railroad and

7 report his findings to the Congress within thirty days after

7 all its employees, a document which describes in detail the
8 rights of such employees under sections 7 through 13 of this

8 the date of enactment of this joint resolution.
9 joint resolution.
9

DIRECTED SERVICE

10
10

(b) During the two-year period beginning on the date of

SEC. 18. Until May 10, 1980, the pmvisiDns of this
11 enactment of this joint resolution, the Railroad Retirement

11 joint resolution shall be in lieu of any directed service under

12 Board shall submit a report to the Congress every six months
12 section 11125 of title 49 of the United States Oode.
13 describing its activities under sections 7, 8, 9, 10, 11, and 12
13

APPLICABILITY Ol" NATIONAL ENVIRONMENTAL POLICY

14

ACT

14 of this joint resolution.

15

15

CONTINUATION OF SERVICE

SEC. 19. The proviBionsof the National Environmental
16

SEC. 22. (a) Until the occurrence of an event described

16 Policy Act shall not apply to transactionscanied out pursu
17 in subsection (b) of this section, the Milwaukee Railroad (1)
17 ant to this joint resolution.
18

18 shall maintain its entire railroad system, as it existed on May

AUTHORITY OF THE RAILROAD RETIREMllNT BOARD

19 1, 1979, (2) shall continue no less than the required level of
19

SEC. 20. (a) The Railroad Retirement :Board may pre
20 service provided by it as of that date, and (3) shall not embar

,20 scribe such rules as may be necessary to carry out its duties
21 go traffic (other than when necessitated by acts of God or
21 under this joint resolution;
22

22 safety requirements) or abandon or discontinue service over

(b) In carrying out its duties under this joint resolution,

~3 the 130ard may exercise such of the powers, duties, and reme

~4 dies provided in subsections (a),

23 any part of its railroad system: Provided, however, That the
24 Milwaukee Railroad shall expend such funds as may be nec

(b), and (d) of section 12 of

25 essary from the funds provided in section 5 of this joint reso

48

49

29
1 lution, not, to exceed a maximu
m of $10 ,000 ,000 , for the
2 purpose of meeting safety requ
irements.
(3

(b) The Milwaukee Rail road shal
l· comply with the re-

4 quirements of subsection (a) of
this section unti l-:
(1) an employee or employe
5
e-shippe

r ownership

8

plan is not submitted to the
Inte rsta te Commerce
Commission within the time peri
od prescribed under
section 4(a) of this joint resolution;

9

(2) the proposed plan is found by
the Commission

6
7

10

not to be feasible;

11

(3) the proposed plan is found by
the ban krup tcy
cou rt not to be fair and equitable
to the creditors of the
Milwaukee Railroad; or

12
13

15

(4) the plan is not implemented
within the time
period prescribed under section 4(c)
of this joint resolu-

16

tion.

14

The CHAIRMAN. In view of the
you r sum mar ies of-p rep are d testse dev elop men ts, I wou ld urg e tha t
imo ny be brie f and tha t you sup
ple men t you r stat em ent s wit h disc
ussi on of the eve nts of last wee k
and the cur ren t situ atio n.
I see tha t Sen ato r Me lch er is her
e now. Sen ato r Me lche r, do you
wis h to mak e a stat em ent ?
Sen ato r MELCHER. Yes, I do, Mr.
Cha irm an.
The CHAIRMAN. Wo uld one of you
step asid e and let him get to
the mic rop hon e the re?
Bef ore Sen ato r Me lch er star ts,
Sen ato r Ma gnu son wou ld like 1to
mak e a stat em ent as well.
OPE NIN G STA TEM ENT BY SEN
ATO R MAGNUSON

Sen ato r MAGNUSON. In the inte
be ver y brief. I had hop ed tha t rest of tim e, Mr. Ch airm an, I will
tod ay's hea ring s would be followe
by a 30-day per iod to con side r the
d
bec aus e of the Fed era l Rai lroa pro pos als to be mad e tod ay, but
d
Adm
inis trat ion 's flag ran t disr e
gar d of the will of the Congres
kee 's wes tern line wil l becomes, the emb arg o cov erin g the Mil wau 
act imm edia tely . The Hou se willeffe ctiv e on Thu rsd ay if we do not
Mil wau kee legi slat ion tom orro w. tak e up, as the cha irm an said , the
Tod ay's hea ring s mu st focus onTha t's my und erst and ing .
wh at is esse ntia l to: one , pre ven
the Nov emb er 1 emb arg o from
t
goi ng into effect; two, and the mo
imp orta nt, to allo w ship per s, emp
st
loye es, and oth ers an opp ortu
to sub mit a pla n· for tak ing
r all or a sub stan tial par t of nity
Mil wau kee sys tem ; and thre e,ove
pro vid e reas ona ble lab or pro tect the
cov erag e for Mil wau kee roa d emp
ion
loyees.
As I see it, the se are the most imp
orta nt issu es this mo rnin
the com ing day s we can decide
wh at cha nge s nee d to be madg.e In
the FRA to ass ure com plia nce
at
futu re. I hope the y wil l hee d this wit h con gre ssio nal inte nt in the
war
nin
g.
The CHAIRMAN. All righ t. Sen ato
r Me lche r, do you hav e a stat e
men t you wish to mak e?
STA TEM ENT OF HO N. JOH N
ME LCH ER, U.S. SEN ATO R FRO
M
MO NTA NA

Sen ato r MELCHER. Tha nk you, Mr.
Cha irm an. I hav e a pre par
test imo ny whi ch I wil l jus t mak
e par t of the reco rd and vered
briefly sum mar ize it.
y
The CHAlRMAN. It will be mad
e
a
par
t of the reco rd in full
Sen ato r MELCHER. I kno w you r
wit nes s list is lon g and I app reci .
ate the fact tha t the com mit tee
wan ts to act tod ay whi ch I thin 
abs olut ely esse ntia l.
k is
The following fac tors I thin k the
ing: fIrs t of all, if the emb arg o wer com mit tee sho uld be con side r
e allo wed to go into effe ct, wh at
is the cos t of dire cted service,
pre sen ted is tha t the dire cted and I thin k the test imo ny to be
pro pos itio n if tha t's the out comserv ice will be a ver y exp ens ive
e or the effe ct of the emb arg
I would urg e the com mit tee to
o.
con tinu e the ope rati on of the Mil avo id dire cted serv ice and to
period of tim e for sev era l mo nth wau kee in its ent iret y for som e
bett er sch eme for reo rga niza tion s unt il we can com e up wit h a
lutely esse ntia l in the lon g run . I thin k reo rga niz atio n is abso
for this cou ntry to ass ure the coa
hau l and the gra in hau l.
l
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I serve on both the Agriculture Committee and tbe Energy Com
mittee of the Senate and in both aspects the more we probe into
what's going to happen to coal haul ot grain haul, the more deter
mined I become to feel that we must preserve the entire transconti
nentaloperation of the Milwaukee. It will be pointed out by the
trustee and others that the coal haul can well be taken care of if
the core is such that it extends as far west as Miles City, Mont.,
and indeed, currently that is true.
,
The testimony will also be offered .by the trustee and others that
if there is further: development of coal in Montanathe Burlington
will continue to serve that development area and therefore we can
presume that the coal haul will be taken care of. However, that's a
little bit short-sighted.
First of all, the Department of Energy projects that the coal haul
out of the Montana area and the North Dakota area and the
northern Wyoming area will be doubled by 1985. That being the
case, the question then comes to, well, what about the density of
cars on just the Burlington, or the Burlington plus the Milwaukee
from Miles City east? The answer to that is obviously we had
better maintain both systems.
Let's review this in detail then. What happens from Miles City
west? While much of the mining that is projected during the next 4
to 6 years of either expanded coal mining operation in Montana or
new mines that might come on, it is true that the Burlington will
serve most of them. However, one is north of the Yellowstone
served by the Milwaukee and if that mining operation is to come
into full force by 1985 with production around 2 to 3 million tons
per year, it's going to require the operation of the MilwauKee west
of Miles City. If that were to be picked up by the Burlington, that
portion of the track would be picked up by the Burlington which is
possible, it would not be any cheaper than if the Milwaukee were
operating as part of its system. The fact also is that no prospective
mine north of the Yellowstone from Miles City west is going to go
forward at all unless there's some assurance of continued rail
operation in that area.
The question of the grain haul is even more pressing at this time
becal,l.se while national policy of this country is to increase our
grain production in the West and indeed we are faced right now
with 'whether or not we are going to have the 20 percent set-aside
or the 15 percent set-aside or a 5 percent set-aside in the coming
years, the Department of Agriculture and the administration's po
sition. is that there should be virtually no set-aside. This means
added grain production in our part of the country.
Right now, at any given time, the situation in Montana is that
upon checking the car orders on the Burlington you can find any
where from 6,000 to 8;000 or 9,000 car orders that are unmet for
f~rHin haul. The production of the grain in the Northwest and my
St.:)teincluded is going to increase. It's obvious that more of it will
Ill' shipped for export from either the Portland or Seattle area.
Tim! means that it's long-haul freight. It requires a continued
opemtiol) of till the railroads that we have presently available and
it continues to mean we have got to improve that situation or we
are JH~Ver going to meet our national goal of indeed selling more
grain <..lbrond.

As to the proposition of funding, it's too early for us now in late
October of 1979 to project a long-term plan for reorganization of
the entire line, but I think that it's fundamental-it's absolutely
essential for this country that we do.
I would urge the committee to keep in mind that the funding of
that, the necessary capital for reorganization, should be on the
basis of very long-term, low-interest loans that are subordinated to
the interest of the creditors of the Milwaukee.
The competitive aspect of the loss in the Milwaukee's operation
in Montana and other Northwest States is something that we
cannot ignore. In my State, if the Milwaukee should be bobtailed at
Miles City and no extension of it or no operation of it west of Miles
City, we would find ourselves virtually a captive of the Burlington
on both the grain and coal haul and from the staildpointof compe
tition it would mean that already intolerable freight rates would
climb further. Much of our wheat now already has to pay a third of
its value that comes out of the producer's pocket just so it can
reach market. We are talking in the neighborhood of $1.10 to $1.15
per bushel. That's a pretty high freight rate when the grain is
selling for about $3.50 to $3.75 when it reaches market.
So whatever is necessary to keep the Milwaukee in operation
should be seriously considered by this committee to give us time to
work out a long-term arrangement for the reorganization of the
entire line. I'm sure the trustee will speak to that point very
concisely, but I would remind you all on this committee when we're
talking about rehabilitation of the track west of Miles City we are
talking about a total of $85 million for that rehabilitation of the
track, the mainline track west of Miles City. That will be about 16
or 17 percent of what the trustee will indicate will be required for
rehabilitation of all of the tracks, but I don't believe we should let
$85 million for rehabilitation of the track west of Miles City stand
in our way of keeping that transcontinental railroad.
The CHAIRMAN. All right. Thank you, Senator Melcher, and your
statement will be made a part of the record in full.
[The statement follows:]
STATEMENT OF HON. JOHN MELCHER, U.S. SENATOR FROM MONTANA

I want to thank Senator Cannon for his continuing interest in this matter of
grave concern to us in the Northern Tier states and how this concern effects our
nation as a whole. I am particularly gratified that the Committee will be taking
prompt action in response to the Judge's embargo order.
I will not make a recitation of the enumerous judicial, administration, and con
gressional actions that have taken place to bring us to where we are to date. I will,
however, try to crystalize the facts as I see them and what should be done given
these facts.
Mr. Chairman, as you know, I sit on both the Senate Energy and Agriculture
Committees. From this vantage point, I am able to see the direction that our policies
are taking us in these two particular areas espeCially as they relate to the Milwau
kee.
GRAIN

Our present agriculture policies are encouraging greater production. This incen
tive to produce is provided by the U.S. Agriculture Department curtailment of the
wheat land set aside program and the sale of 10 million metric tons of wheat to the
Soviet Union, part of which will move through the Northwest ports. This increased
production can have two major benefits for our nation; one, a dampening effect on
food prices and, therefore, reduced inflationary pressures and second, an improved
dollar through a better balance of payments. However, it is quite clear that without
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the ability to move the grain in the area served by the Milwaukee, the two benefits
I have mentioned cannot take place.
Is the concern for the ability to move grain to market a real one?
Mr. Chairman, let's look at the facts. I have been told by the ASCS .Director for
Montana that the Milwaukee carries 15 percent of the wheat exported by rail or
1,125,000 bushels per month and this means 341 hopper cars carrying 3,300 bushels
each.
Again, I stress we are talking only about wheat. Of the 120 million bushels of
Montana wheat exported (10 million/month), 25 percent of that is moved by truck.
Because of the squeeze that trucks are feeling as a result of increased fuel prices,
some of Ithis percentage previously carried by truck will undoubtedly no longer be
able to be competitive with the rail freight rates. Additionally, the BN has a
standing back order ~f 6,000 grain hopper cars. Storage capacity is almost non
existent. To give you a specific example of the level of service provided and how far
behind the BN is:
In Hingham, Montana· an elevator operator received the following cars for the
comparable periods of the past two years:

1919

1918

40
50
29

28
19
18

and as of the end of August, he had received only 3 cars, all of which he had leased.
Was his situation an unusual example? The answer is no. My staff contacted the BN
car utilization manager and was informed .that this elevator had received its fair
share of the cars and that this situation was not unique. Does this mean additional
revenue for the Milwaukee? Yes. In testimony before the ICC 'it was stated that the
Western Grain Exchange in Great Falls has had an unfilled standing order for 10
hopper cars per day from as early as May, 1978. Figuring revenue at $2,000 per car
that is $20,000 a day, $100,000 a week and $5 million a year in revenue and from
other points another $14 million in revenue is waiting for the Milwaukee. The point
I think is clear, Mr. Chairman, there is sufficient potential business just on the
branch line in Montana from Harlowton to Agawam, Montana alone that will
generate substantial revenues on a line only 290 miles long. Yet this area is west of
Miles City.
COAL

A second commodity to be moved on the Milwaukee which has a substantial
benefit. to our nation is coal. West of Miles City, Montana, north of the Yellowstone
River IS a large deposit-of coal. Presently, Louisiana Land and Exploration Company
is developing a site on the BN land in Roundup, Montana, near Milwaukee right-of
way. Within four years, this mine will be producing. Other mines would also open in
this deposit, given the surety of Milwaukee service. The coal in the deposit is high
BTU, low sulphur, the very type needed by this country and Asian nations as well.
Active negotiation is. taking place for movement of coal west on the Milwaukee to
our Northwest ports. Such a movement of coal will also have a beneficial effect on
our balance of trade. Without the Milwaukee, the potential for this coal will never
be realized. I have attached testimony before the ICC from Louisiana Land and
NERCO, Inc., a Portland, Oregon Corporation regarding the need for Milwaukee
~ervice west of Miles City for coal.
OTHER COMMODITIES

Mr. Chuir'man, ~rain and coal are not the only resources needing transportation
0)\ tlll' Milw/.Iukce. Montana has a thriving lumber products industry that provides
n'w' 111 It. t.o t.he Milwaukee. Also, Dresser Industries recently purchases a bentonite
lIel'o,;;t,· IJI,ur Mebt.onc, Montana west of Miles City between Miles City and Round
lip. Hilil "'ervice' will bl.' necessary for the production from this plant. Other benton
il~' dt"I)()Hits nre expect.ed to be mined near Roundup as well in the near future.

REVENUE PICTURE

The above facts, I believe, say clearly that there is additional money to be made
by the Milwaukee in Montana. The recent testimony before the ICC regarding the
Milwaukee's'various submissions of its Appendix K is a case in point.
The Trustee claims that the lines west of Miles City are a drain on the rest of the
Milwaukee Road System. However, evidence in the pending abandonment case
before the Interstate .Commerce Commission shows that the western lines contribut
ed approximately three million dollars to the rest of the system in 1978.
Milwaukee had claimed. the western lines lost $445,000 in 1978. However, the
Office of Rail Public Counsel (ORPC), in cross-examining the Railroad's witnesses,
showed over three million dollars of expenses were double counted. Subsequently,
ORPC .presented an expert witness who testified that the western lines actually
made a profit greater than three million dollars in 1978: His testimony was neither
cross-examined nor rebutted by the Milwaukee.
The three million dollar profit was derived using the ICC's cost methodology
developed for use in abandonment proceedings. This methodology was developed in
response to Congress' mandate in the 4-R Act.
At this point, I should describe briefly the ICC's cost formula. Basically, it com·
pares the revenues and costs for the line to be abandoned to determine if the line
makes a profit or runs at a loss. The revenues are based on all traffic originating or
terminating on the branch. The formula assumes all revenues attributed to the
branch line will be lost.'
.'
.
The costs for the line are broken down into on branch costs and off branch costs.
The on branch costs are the actu'al expenses of operating the line. segment, includ
ing, for example, maintenance and labor costs. On branch costs also include an
allowance for return on investment for locomotives. This is not really an expense,
but rather a profit allowance. The off branch costs are the costs.of moving the
traffic on the line over the rest of the system and are developed using the ICC's Rail
Form A. The formula assumes all these costs will be saved upon abandonment.
The Milwaukee has claimed that this costing procedure is inappropriate for
application to the western lines. However, the Office of Rail Public Counsel present
ed another expert witness who testified as to the validity of the Commission's cost
formula for the western lines. He rebutted the Milwaukee's claims point by point.
For example, the Milwaukee (and the Department of Transportation) claim that the
Commission's methodology is deficient because it assumes the Railroad will lose all
revenue attributable to the line' to be abandoned. The Milwaukee contends it will
retain some of that revenue, through traffic diverted to other .gateways. Yet, what
the Milwaukee neglected to point out was that the formula also assumes the
Railroad will save all costs attributable to that traffic. To the extent the Milwaukee
retains traffic, the costs of moving that traffic will also be retained. Thus, the
formula's assumption that all revenue will be lost is largely offset through the
corresponding assumption that all costs will be saved.
The Milwaukee believes the C<>mmission's methodology is inappropriate because
of the large scale of the proposed abandonment. However, ORPC's expert witness
pointed out that since the Commission's Rail Form A methodology depends on broad
averages for the costing of movements off branch, it is, in fact, more appropriate for
larger scale abandonments than for the more typical small branch line, with a more
limited variety o~ traffic.
The Milwaukee may also claim that the cost formula is inappropriate as·it does
not take into account reduced overhead and administrative· costs. Yet, Rail Form A,
in fact, takes into account the variability of overhead and administrative costs.
Thus, we see that the Milwaukee's criticism of the Commission's methodology is
nothing but a red herring. In fact, the Milwaukee did not even bother to rebut the
testimony of ORPC's expert witness.
It is true that the ICC's formula does not take into account rehabilitation. cost
(although the ICC considers this as a separate factor in its abandonment. decision).
However, in the short run, pending the ICC's determination on reorganization,
rehabilitation costs ar.e, at best, a minor factor. Rehabilitation costs must aIsobe
considered in light of potential costs for labor protection. Another expert witnesS for
the Office of Rail Public Counsel, Paul Reistnip, formerly AMTRAK President,
pointed out that the costs of labor protection for the Trustee's proposed Milwaukee
II could exceed costs of rehabilitation by $720 million dollars. I might point out to
the Committee that the cost of rehabilitating the lines west of Miles City is only
about $85 million.
What we are left with, then, is the fact that the western lines are profitable. They
were profitable in 1978. They were profitable (by the Milwaukee's own ·figures) in
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1976 and 1977. They are likely to continue to be profitable, if they are given a
chance.

istration's inability to make a legal finding for continued ERSA
funding required by law, and in last Friday's court decision requir
ing the Milwaukee to order a November 1 embargo of certain of
the railroad lines.
Our position remains as it has been. We believe that the embar
go should be effected; that the ICC should issue directed service
orders over those portions of the embargoed lines which are essen
tial, and that the shrinking of the system in an attempt to find a
reorganizable core should begin.
In our view, that process is necessary to prevent the entire
railroad' either from shutting down or becoming nationalized. We
are aware of the concerns which have been raised about our posi
tion. We have carefully considered those concerns and I speak. tD
our conclusions at length in my prepared statement.
To briefly outline those conclusions, they are:
First, continuation of Milwaukee's serVice beyond the core is
unnecessary. Through a process of sale and transfer to other rail
roads, combined with local rail service assistance, approximately 95
percent of the traffic now served can continue to be served.
Second, all coal which now moves on the Milwaukee will contin
ue to move and only one mine or mine site will be without Milwau
kee service.
Third, the Milwaukee's present market share in the Western
States is too small to have any significant effect on rail rates and
fears of monopoly pricing after the Milwaukee pulls out are un
justified.
Fourth, the railroad's western lines are not essential to national
defense or to the provision of competitive rail service to Pacific
north coast ports.
Fifth, the highway system should have no problem handling the
small amount of traffic that will be diverted from the railway
system.
Sixth, except for those lines which we expect will be purchased
by other railroads, the Milwaukee's western lines are not essential
to the movement of grain and grain products. In the worst case,
where no other railroad picks up any of the Milwaukee service, the
potential Federal cost of cushioning the economic dislocations are
far less than the cost of keeping the western lines operational.
Finally, because of the labor protection provisions in the various
pieces of pending legislation, there will be little or no secondary
effects from layoffs of Milwaukee personnel.
As a result of our assessment, Mr. Chairman, we think that
attempting to establish most of the Milwaukee system as a going
concern could cost up to $1 billion in Federal investment. In con
trast, we estimate that the trustees' proposal to create a self
sustaining core system would cost less than $400 million. Even if
the potential Federal cost of economic dislocation mentioned earli
er are added to the cost of the core solution, it may well cost more
than half a billion in additional Federal dollars to implement the
plan for preservation of transcontinental service on the Milwaukee.
Turning to the several bills which are before the Congress, we
are, for the reasons I mentioned, opposed to the idea of a freeze
while an employee-stock ownership plan is being developed. We
are, however, in favor of labor protection provisions, particularly

COST

I believe the Committee should focus on the fact that the cost of rehabilitating the
mail line west of Miles City is only $85 million. We are not talking about a large
sum for rehabilitation. Nor are we talking about any proportionally larger sum for
operations assistance for the lines west of Miles City as compared with the entire
system. AE, my earlier testimony has stated, the lines west are no more of a drop in
the. en~ire system than is the core of the Milwaukee II. The point, on which the
Committee must inquire is how much federal assistance the Trustee plans to obtain
under the core and· the how much additional would be needed for lines west.
Mr. Chairman, with the extend of labor protection that is. pending against the.
estate, it is clear to me that it would be money well spent to rehabilitate this
railroad, get it on its feet and let it run.
LEGISLATION

the Committee is aware, I am a cosponsor of Senator Magnuson's bill: I believe
it rep.resents the proper mode of addressing the Milwaukee crisis until the em
ploye~/shipper stock option or other long term solutions are proposed. I hope the
Committee will move Senator Magnuson's bill out of Committee this afternoon.
Additionally, the Committee also has before it my bill S. 1286. Representatives of
the stock holders and creditors have voiced support for this legislation.
ThiS legislation makes only minor changes to present railroad law.
Title One clarifies present confusion over the effect of Sec. 333 of the Bankruptcy
Reform Act of 1978 (P.L. 95-598) which repealed Subsection (c) of section 3' of the
Emergency Rail Services Act of 1970 (54 U.S;C. 662). Title One makes it clear that
the repeal is applicable to ERSA funds provided to the Milwaukee.
Title Two allows that the bankrupt carrier be the directed carrier without receiv
ing the ·6 percent profit. This change would also insure that the ICC direct service
over ·the carrier's entire system before' going to the so-called pocket theory in
determining essential service. The effect of the combination of these two provisions
is that directed service may be run cheaper and insure that during the period of
directed service competing carriers would not be allowed to cannibalize the directed
carrier's system, plus provide a smooth transition from present levels of service to
the pocket theory.
.
.
Title ill will insure that the FHA provides rehabilitation to railroads for track
and equipment in need as was the original intent of section 505 assistance.
I want to again thank the Chairman and hope that the Committee will move
expeditiously on this matter.
AE,

The CHAIR. I wonder if we can hear from the panel now. We
have Mr. Gallamore, Deputy Administration, FRA; Mr. Charles
Swinburn, Deputy Assistant Secretary for Policy and International
AffaIrs, DOT; and the Honorable Darius Gaskins of the ICC. You
may lead off as you see fit. Do you want to toss a .coin and go?
STATEMENT OF CHARLES SWINBURN, ACTING ASSISTANT SEC
RETARY FOR POLICY AND INTERNATIONAL AFFAIRS, DE
PARTMENT OF TRANSPORTATION; ACCOMPANIED BY ROBERT
E:' GALLAMORE, DEPUTY ADMINISTRATOR, FEDERAL RAIL
ROAD ADMINISTRATION

Mr. SWINBURN. Mr. Chairman, I'm Charles Swinburn, the Acting
Assistant Secretary for Policy and International Affairs in the
Department of Transportation. With the Chair's permission, I
would like to submit my formal statement for the record and
present you with a brief statement at this time.
The CHAIRMAN. It will be made a part of the record in full and
you may summarize from it.
Mr. SWINBURN. Thank you, Mr. Chairman.
Since our last appearance before you on September 7 there has
been a series of events culminating in the Federal Railroad Admin
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those contained in S. 1905 which would limit Federal responsibility
to new career training assistance and· the guarantee of up to $75
million to the Milwaukee estate.
'.
We oppose the statutory enumeration of benefits contained in
the other b i l l s . ' ·
....
. We also support the provisions of S. 1905 that expedite abandon
ment of rail lines involved in any pending railway reorganization,
including the Milwaukee's.
Also, we request the committee to make the sale and· transfer
provisions of the new Bankruptcy Act applicable to existing bank
ruptcies as does :the House bill. In addition, the House..bill ma$.es a
useful contribution by enabling preliminary approval of a sale and
interim service by prospective purchasers.
.
We are opposed to sections 8 and 9 of S. 1905 which change the
requirements for loans and loan guarantees to the Milwaukee
under title V of the 4R Act. Adequate fmancing for essential equip
ment repair and track rehabilitation is available under existing .'
title V statutory authority with appropriate protection for the Federal investment.
.
Finally, we oppose section 12 of S. 1905 which would provide
additional operating funds to the Delaware & Hudson. If bankrupt
cy of the D.& H. is inevitable, we prefer to deal with it directly
rather than postpone it.
.
That completes my summary statement, Mr. Chairman. I might
add that the committee staff has asked us to bring with us some
computer printouts on the local rail service assistance program
allocations to the States based on formulas reflecting the changes
that occurred.in the. continuing resolution. We have those andean
enter those in the record if you desire.
.
The CHAIRMAN. All right.
[The information follows:]
LOCAL RAIL SERVICE ASSISTANCE PROGRAM ALLOCATIONS TO STATES
--Stale

Alabama ........................................
Alaska ::.........................................
Arizona ..........................................
Arkansas .......................................
California .....................................
CoIoraoo ........................................
Connecticut ...................................
Delaware .....................................
District 01 Columbia ......................
florida .........................................
Georf.i~ ......................................
Idaho .............................................
lllinob .........................................
Ind'an,l .........................................
low~ ...........................................
~,lns.l~ ....................................
~entur.kv ....................................
loulslana...................................
Maine ..........................................

Miles

Miles

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

0.77
0
0.39
0.80
2.09
0.53
0.52
0.32
0.07
2.01
0.72
1.72
4.23
6.00
6.53
1.30
068
1.79
090

Adjust·

D~tribuliOfl

ed

E"~ible

'
mleage

miles
1.00
1.00
1.00
1.00
1.85
1.00
1.00
1.00
1.00
1.78
1.00
1.52
3.75
5.32
5.79
1.15
1.00
1.59
1.00

670,000.00
670,000.00
670,000.00
670,000.00
1,240,732.72
670,000.00
670,000.00
670,000.00
670,000.00
1,194,751.31
670,000.00
1,019,628.19
2,511,788.14
3,562,674.30
3,879,195.58
770,524.87
670,000.00
1,064,266.67
670,000.00

118.41
0
14.64
104.66
244.58
66.52
84.80
56.30
0
157.61
97.34
77.14
877.81
854.73
582.48
134.34
45.29
240.78
99.91

CategOly I Category
2'
60.0
0
0
76.0
255.0
0
3.0
1.0
0
258.0
22.0
162.0
296.5
334.1
794.0
149.0
67.0
93.0
64.0

Maryland .......................................
Massachusetts ...............................
Michigan .....................................
Minnesota......................................
Mississippi.....................................
Missouri .......................................
Montana ........................................
NebraSka .......................................
Nevada ........................................
New Hampshire.............................
New Jersey ...................................
New Mexico ................................
New york ......................................
North Carolina ...............................
North Dakota ................................
Ohio .............................................
Oklahoma ......................................
Oregon ..........................................
Pennsylvania ..................... ..........
Rhode Island .................................
South Carolina...............................
South Dakota ................................
Tennessee..................................
Texas ............................................
Utah ..............................................
Vemnont ........................................
Virginia..........................................
WashingtOll ...................................
West Virginia ................................
Wisconsin......................................
Wyoming .......................................

Miles

Miles

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

1.44
2.08
6.59
4.88
1.89
3.78
1.40
1.79
0.84
1.54
2.52
0.03
7.50
1.36
1.09
6.24
2.38
0.72
6.09
0.22
1.00
3.52
1.06
2.38
0.06
0.70
0.80
1.62
0.88
2.22
0.02

Adjust·

Milwau·
kee
Bank·
r...,tcy
mile·
age'

29.0
64.0 ..........
23.0 ..............
18.0 .............
67.0 ..............
55.0 ............
32.0 ..............
12.0 ..............
38.0 ..............
66.0 ..............
169
115.0
346
93.5
385.0
156
137.0 1,053
28.0
0
0
37.0
128.0 ...
56.0 ...

~Iribution

eel

Efi~le'

mr age

miles
1.28
1.84
5.84
4.33
1.68
3.35
1.24
1.58
1.00
1.37
2.24
1.00
6.65
1.20
1.00
5.53
2.11
1.00
5.40
1.00
1.00
3.12
1.00
2.11
1.00
1.00
1.00
1.44
1.00
1.97 .
1.00

Milwau·
kee
Bank·
ruptcy

ICC

~rtefll

--Slate

TotaL.................................... 14,144.98 100.00 100.00

ICC

Percent

LOCAL RAIL SERVICE ASSISTANCE PROGRAM ALLOCATIONS TO STATES--{;ontinued

Category 1 Category
2'

mi~·

age 3

854,612.87
1,234,840.36
3,910,747.70
2,898,990.17
1.123,520.16
2,244,728.60
831,522,87
1,061,666.10
670,000.00
916,855.07
1,497,464.67
670,000.00
4,454,030.61
805,788.97
670,000.00
3,705,050.05
1,410,562.62
670,000.00
3,616,687.04
670,000.00
670,000.00
2,087,987.42
670,000.00
1,412,643.71
670,000.00
670,000.00
670,000.00
962,089.99
670,000.00
1,316,649.25
670,000.00

349.70
125.10
1,371.92
502.70
146.69
109.18
146.65
276.56
74.03
144.83
190.48
14.47
1,652.01
67.80
19.93
1,194.32
227.17
108.92
1,399.34
20.90
43.42
447.17
123.34
299.23
11.59
289.60
220.69
156.93
241.08
303.78
9.11

40.0
91.0
386.0
475.3
279.0
635.6
190.3
154.0
80.0
154.0
0
0
3.0
105.0
154.0
141.0
250.0
38.0
43.0
0
100.0
344.6
123.0
184.0
3.0
3.0
11.0
202.5
1.0
254.9
0

71.0
231.0
219.0
191.8
0
0
0
51.0
40.0
63.0
374.0
0
648.0
111.0
35.0
477.0
82.0
45.0
461.0
31.0
62.0
99.7
15.0
118.0
2.0
0
39.0
23.1
56:0
16.0
0

67,000,000.00

14,144.98

7,080.8

4,944.3.

%

12,025.1

-----------

..............
..............
143
741

._ ...........
140
1,028
0
..............
..............
..............
.............

..............
..............
265
..............
..............
0
.............
..............
.............
.............
1,194
..............
..............
..............

..............
800
..............
615
............

7,100

(%)

• EIigib~ mile.1ge ~ the lolal e1igille under current Jaw as of Oct 1 1978.
'The Milwaukee mile.lge in categories 1 and 2 has been SUbtracted from the Slates' total lor each category to ~esei1t the situation that woukl
QCClJr IIlder present law If all Mi~ukee cateeoOlY 1 and 2 milea~ wm to ~ into categOly 3. This Milwaukee mi eage ~ less than the estimated
7.100 miles to be abarmned because the 7,1 total miles inclu categOly mileage as welL
• Estimate.

[The statement follows:]
STATEMENT OF CHARLEs SWINBURN, ACTING ASSISTANT SECRETARY OF
TRANSPORTATION FOR POlley INTERNATIONAL AFFAIRS,

D9T

Mr. Chairman and Members of the· Committee. I am pleased to be here today with
Robert E. Gallamore, Deputy Administrator of the Federal Railroad Administration,
to discuss the future of the Milwaukee Railroad. There have been several important
developments since the Department's September 7 appearance before you. Specific
legislative proposals are now before this Committee and the House; the Milwaukee
bankruptcy court and a reviewing court have ruled favorably on embargo of some
Milwaukee service; and the Congress has modified the Emergency Rail Services Act
to facilitate the funding of Milwaukee losses during the month of November.
Specifically, Congress has amended the ERSA Act to permit funding of the entire
Milwaukee through November 30th without regard to most of the normal criteria
for aid: in particular, we are not required to determine that the railroad in question
can be expected to become self-sustaining. However, we are required to subordinate
Federal funding only to "such priority in payment as the Secretary deems appropri.
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ate to secure repayment." In other words, in this case it is necessary to make the
legal funding that the money loaned will be repaid by the bankrupt Milwaukee. On
the basis of the Congressional action, the court authorized the Trustee to request
$15 million in ERSA assistance at a repayment priority subordinate to the claims of
all other creditors to fund operations until November 30. Last Friday the Milwau
kee Trustee advised the bankruptcy court in Chicago that the Milwaukee could not
repay fully subordinated ERSA funding for the entire system and should not under
take the new borrowing. The Federal Railroad Administration, which had been
discussing terms of ERSA funding with the Trustee, has thus been unable to make
the finping required by the continuing resolution. As a result of these developments
the Trustee requested and the court authdrized the embargo to take place on
November 1 s t . .
. '
Our position regarrling the Milwaukee remains as it has been: That the railroad's
track condition and tr'affic base have so far deteriorated that no economic case can
be made for continuing it as.a transcontinental system. An attempt to establish a
smaller, economically self-sustaining, and nonredundant "core" system as proposed
by the trustee is now necessary, so that the whole railroad does not either simply
cease running or become permanently subsidized by the taxpayer. As you know, our
general policy regarding the railroad industry is that management should be .per
mitted to react to market forces and· set the terms and conditions of service accord
ingly. Railroads like the Milwaukee are subject to detailed regulation which inhibits
their ability to respond to competition and tailor their service to market opportuni
ties. We look forward to working with the Committee to develop a strong rail
regulatory reform bill so that the Milwaukee situation is not repeated.
Since we first expressed our support for moving forward with the restructuring of
the Milwaukee, a number of concerns have been raised regarding this course of
action. Within the past two weeks, we have carefully reviewed these concerns,
working closely with other Cabinet agencies. I would like to share with you some of
the cQnclusions of our analysis.
First, regarding service, it has been argued that the loss of the Milwaukee's
western lines would leave current or potential shippers with an inadequate level of
service. We do not share this view.
.
On a transportation needs basis, our studies show that a continuation of Milwau
kee service beyond the core railroad is ullnecessary. The Burlington Northern and
Union Pacific. railroads already service nearly all the areas currently' generating
significant business west of Miles City. MoreOver, these railroads are the dominant
providers of transcontinental service. For example, the Burlington Northern oper
ates about 20 trains daily on its two transcontinental routes, while the Milwaukee
operates two.
The red markings on the map indicate those Milwaukee lines we would expect to
be sold or tranferred to other railroads, particularly the Union Pacific and the
Burlington Northern, for continued service. In the middle segment of the Milwau
kee service areas (Minnesota, South Dakota, North Dakota and Iowa), application of
state rail plans, with some Federal assistance, will, we believe, preserve most other
se~ces.

In Minnesota, the lines that appear to be of primary importance are a local
service line from Austin to Jackson, and the line west of Jonathan to Miles City,
Montana. Under the State Assistance Program, funds for rehabilitation of both of
those lines have been granted. Both are to be kept in the core system with state
assistance.
In South Dakota, the only significant part of the Milwaukee that has so far been
analyzed by the State is the line from Jonathan, Minnesota to Miles City, Montana.
As i!: result of this analysis, $2.3 million in State assistance was provided for
emergency rehabilitation during 1979. Further, the State is committed to assisting
the Milwaukee in securing an additional $23 million to completely rehabilitate this
line over the next three years. All other Milwaukee Lines in the State are currently
being evaluated by the State DOT to develop recommendations for funding for
)JI'esentation to the State legislature in January 1980.
JVWll hilS engaged in extensive rail planning regarding the cessation of service by
Milwilukee. We have also conducted Section 401 meetings with all railroads inter
pstl'd in purchasing Iowa properties. We are confident that as a result of both
l'fT()rl~ UTI improved basis for providing economically warranted service in Iowa will
I'f'sult
S('vtlrul Jines on the western portion of the Milwaukee could lose service, particu
larly ttl(' main line in central Montana, some of the branch lines in the Great Falls,
Montana areu, Ilnd por·tions of the ('"oJumbia Basin in Central Washington, although
S'illlP of lhe,,;e lines could also continue in operation through existing local rail
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service assistance programs. Other lines with potential for future service can be
"rail banked" through the same program. The combination of these anticipated
actions (including sales to other railroads), should leave less than 5 percent of the
traffic now served lJy the Milwaukee west of Miles City with rail service no longer
available.
A specific argument has been made that increased coal traffic from Montana will
require preservation of transcontinental Milwaukee service. The Milwaukee Road
now receives at Miles City, and in the Twin Cities, coal that originates on the
Burlington Northern in the Powder River· Basin of Southeastern Montana and
Wyoming. This coal moves eastbound, and would continue to be served by the
Milwaukee's core system, "Milwaukee II." In fact, there is only one potential source
of coal on the Milwaukee transcontinental line, at Roundup, Montana. That site,
owned by the Burlington Northern, is undeveloped. A developed mine at Roundup
would produce a little over 1 million tons of coal annually, only slightly more than 1
percent of that being shipped from all of Montana. We think "railbanking" by the
state of a smBll part of the transcontinental line, if justified, would be preferable to
continuing to operate the entire Milwaukee sys.tem to preserve service to this point.
With respect to grain moving from Montana, the flow is both east and west.
Approximately 60 percent moves by rail, 20 percent by truck and 20 percent by
truck/barge. In 1977, the Milwaukee carried less than 15 percent of all rail grain
movements and that was largely to Seattle and Portland. The Milwaukee grain
service is concentrated in the Great Falls-Lewistown, Montana area where the BN
is the major rail carrier.
A second concern that has been expressed is that elimination of the Milwaukee's
lines west of Miles City will leave a substantial number of shippers at the mercy of
the remaining carrier. In answer, an ICC staff analysis submitted to the White
House by the ICC O1airrnan found that the danger of rail monopoly exists only in
Montana and that the Milwaukee's market share in that state is too small to affect
pricing. The paper roncludes that the presence of the intramodal competition' pro
vided by the Milwaukee is not a significant factor in controlling rail rates in any
state that is likely to lose all or most of its Milwaukee service.
The paper also notes that even if rail rates in Montana for farm products are· set
at unreasonable levels, maximum rate relief remains available at the Commission.
As you know Mr. Chairman, we have indicated a willingness to work With the
Committee to incorporate into regulatory reform legislation such mechanisms as are
needed to protect shippers who have no alternatives against unreasonably high
rates.
A third argument made is that retention of the railroad is essential for national
defense. Particular concern has been expressed regarding service to Malmstrom.Air
Force Base in Great Falls, Montana. The base is also served by the Burlington
Northern and the Defense Department has met withBN' to request its purchase of
the Milwaukee 6-mile spur into the base. The most recent Defense Department map
of rail lines essential to the National defense includes no Milwaukee owned lines
west of Miles City, :Montana which will not be purchased by other railroads.
Fourth, some have questioned whether retention of the railroad is· necessary-. to
provide competitive rail service and rates for Pacific North Coast ports. We expect
the impact of the Milwaukee's withdrawal from transcontinental service to be
minimal. Service will continue as before by the BN and UP, which already provide
the bulk of rail service to midwestern and eastern markets. Only two smaller ports
have been served e:xclusively by the Milwaukee and we expect these services to be
continued by another carrier. While some rate adjustments may be made as a result
of the Milwaukee withdrawal, these adjustments will not place.any,:of the ports at a
competitive disadvantage for high rated merchandise traffic since rail rates between
the ports and inland points ue equalized.
"
.
Fifth, it has been suggested that large or unfor~n highway impacts will result
from abandonment. Working with FHWA, we have analyzed the possible increased
traffic and maintenance needs that could result from sale, transfer, or abandonment
of Milwaukee lines west of Miles City. From a capacity standpoint, it appears that
none of the affected highways would have a problem in handling additional volume
by truck. This assumes, in line with the plans for sale and transfer of lines with
significant traffic, that most Milwaukee traffic will continue to move by· rail. AS I
have indicated, we expect a combination of private sales and State planned oper
ations of important lines with Federal assistance to continue to provide for most
Milwaukee traffic. On this basis, the maintenance of the existing highways system
should not be significantly affected either.
A sixth argument that has been made is that cessation of the Milwaukee's
services, particularly in Montana, will seriously disrupt the nation's ability to move
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grain harvests. The Department of Agriculture's recent assessment of the potential
impacts of cessation of Mi!waukee's western line indicates that 47 percent of Mil
waukee's 1978 agricultural carloads originated or terminated at stations also served
.
by another railroad.
Of the 73,000 remaining rail agricultural carloads that would have to be contin
ued by another operatQr' over Milwaukee lines, moved by highway to another rail
head, or diverted to another mode of tranSportation; 70,000 were forest products and
less than 3,000 carloads were grain and grain products. For comparison, national
statistics for 1978 indicated· that all major railroads handled over 1.3 million car
loads of grain and almost 1 million carloads of grain mill products. Further, testimo
ny in the Milwaukee line abandonment case indicated that only 2 percent of the
wheat· and 3 percent of the barley products produced in Montana moved by the
Milwaukee.'
.'
.
' .
It has also been lj.rgued that we may have significantly underestimated the
Federal costs of abandonment of the Milwaukee western lines because there will be
severe)ocal economic dislocations which will have to be cushioned through the use
of EDA or other Federal programs.. In fact, the Department of Commerce estimates
that under a worst case,situation, where none of the abandoned Milwaukee service
is picked up by other railroads, the impact on EDA's programs would be approxi
mately $42 million. That amount is far less than the amounts of Federal funds
needed to keep the Western Lines operational and in practice will be diminished
drastically since, by our estimates, about 95 percent of the shippers will continue to
receive service.
Finally, it has also been claimed that there will be significant direct and indirect
costs associated with the layoffs of Milwaukee railroad employees. The Department
of Labor has reviewed the labor protection provisions of the pending legislative
proposals and has· estimated that they would require approximately $80 million, an
amount which is strikingly close to that which is provided in the form of loan
guarantee assistance in the several legislative proposals and which the Trustee's
Preliminary Reorganization Plan agrees to fund. Further, the Department of Labor
expectS that because labor protection will be provided, any secondary economic or
ripple effects of the layoff of Milwaukee employees will be negligible.
'
To summarize our assessment of the potential costs of alternative proposals, we
believe that the costs of preserving the entire Milwaukee system are far greater
than those of moving to a more efficient,. restructured system. For operation of the
full system from now until next spring, the price tag for the Federal taxpayer would
be at least $55-60 million. Based upon the individual studies of the costs of rehabili
tating and operating the Western Lines and the .Trustee's core system, our esti
mates are that attempting to establish most of the Milwaukee system as a going
concern could,cost up to $1 billion in total Federal investment, including the costs of
restructuring in Iowa and' South Dakota, but not including the costs of purchasing
the rail assets from the Milwaukee ·estate. In contrast we estimate that the Trust
ee's proposal to create a self~sustaining core system would cost less than $400
million, alSo inCluding the -costs of restructuring in Iowa. Even if the potential
Federal costs of economic dislocation mentioned earlier'are added to the costs of a
core o~y solution, it may well cost more than half a billion additional Federal
dollarS' to implement a plan for preservation of transcontinental service on the
Milwaukee.
.
These figures .give us all· the more: reason to object to any further freeze that
delays' the permanent restructuring which is necessary to make the Milwaukee
economically viable. We have often said, 'and I re-emphasiZe today, that delay in
taking the necessary restructuring steps will impair the chances of establishing a
successful core railroad. Since 6,QOO jobs and· service to Milwaukee's prime territory
in Minnesota, Wisconsin and Illinois are at stake, we sho'uld avoid further delay. I
should note that a de factor freeze has been in effect since last May when the
Trustee first petitioned fot embargo: We are also concerned that an indefinite
continuation of Milwaukee service will discourage sale or transfer of lines to solvent
carriers.
.
.
In light of these facts, our view :is: that little legislative change is necesSary or
cll1'!firuble to accomplish needed Milwaukee restructuring. Under the bankruptcy
court.'8 embargo ruling for Milwaukee noncore lines, the Interstate Commerce Com
ll)iar,liOI1 will be able to authoriZe directed service over those lines or portions of lines
which llre essential. It is likely that this will speed up the sale or transfer of viable
linl'H to 80lvent railroads, and will minimiZe the effects·on shippers while alterna
tiv(' arnmgements Ilre made. The directed service period will also provide time for
tilt' Congress to provide reMonable labor protection for any Milwaukee employees
dislocated by reduction of Milwaukee service.

The Department will support legislation that improves the chances for a success
ful reorganization of that portion of the Milwaukee which can become self-sustain
ing. However, the approaches taken in the two bills before your Committee and the
one in the House all tend to slow down the process of restructuring, with the
general exception of improved abandonment procedures. We advocate substantial
modifications of the bills.
Each 'of the bills conditions Federal funding beyond a certain date on the success
ful development of an Employee Stock Ownership Plan (ESOP), converting all or
substantially all of the Milwaukee into an employee-owned or employee/shipper
owned company. The basic idea of placing a commercial venture in the hands of
those who stand to gain the most from its success is a promising one that has been
successful in several cases, and we do not dismiss the concept. However, such a
venture must be capable of being self-sustaining as a private enterprise. We have
concluded, after careful study, that insufficient traffic and better-equipped competi
tion will make profits impossible for any management operating the Milwaukee
lines as a whole, whether or not an ESOP is in place. That conclusion has been
supported by virtually all of the studies done to.date. The one exception is a recent
study done by Policy and Management Associates for proponents of ·maintaining
Milwaukee's Western Lines. That study purports to demonstrate that the Milwau
kee's Western Lines can be made profitable by 1985. We have carefully reviewed
that study and find it to be overly optimistic and based upon assumptions that are
highly unrealistic. I have attached our review of that study to the copy of my
testimony which is submitted for the record. Based upon the evidence, therefore, we
think it risky to expose the employees and shippers to a venture based on the
success of these lines. While we recognize that the Committee's bill requires that
labor contribute to the ESOP's assets in the form: of relinquished labor claims and
work rule changes, we must caution that an ill-conceived ESOP that failed would
deprive labor of the benefits of these contributions. Under S.J. Res. 114 and the
House bill, the ESOP venture would replace directed service for a significant time
period. When service not operated by the ESOP would cease we could have a chaotic
situation in the event of an ESOP failure.
While we do not support any of the three ESOP proposals, the approach taken in
Committee bill S. 1905 appears to be the least objectionable. It does not presume the
feasibility of the ESOP plan for review purposes, does not require the heavy burden
of "clear and convincing" evidence to oppose the plan in bankruptcy court, and
includes the most appropriate test for estimating the flDancial assets of the ESOP
that might come from governmental sources. Under S. 1905, the ESOP plan must be
submitted by November 30th. Labor must contribute to the ESOP in the form of
work rule changes and relinquishment of claims against the estate. The employees
would have to "implement" the plan by March 1, 1980, or Federal funding of the
entire Milwaukee could cease 60 days thereafter.
In contrast, S.J. Res. 114 would require submission of the plan by January 1, 1980,
and would only require that the ESOP employees "take such steps as may be
necessary to implement the plan" by May 10, 1980. This is defmed to mean obtain
ing preliminary commitments for sources of fmancing and a certificate of public
convenience and necessity. It is not clear what'responsibility or authority would
exist in the Federal Government to assure continued Milwaukee service if this stage
of "implementation" is reached but operational control has not been assumed by the
ESOP.
We support S. 1905's provisions on labor protection, which would limit Federal
responsibility to new career training assistance and the guarantee of up to $75
million to the Milwaukee estate for moving, relocation and other expenses associat
ed with employee dislocation, with repayment guaranteed as an expense of adminis
tration. In general, it is our view that labor protection should be worked out
between employer and employees on an equitable basis. We oppose the statutory
enumeration of benefits contained in S.J. Res. 114 and the House bill, including any
which suggest a suspension of laws and obligations related to equal employment
opportunity. We are particularly concerned with the Federal Government assump
tion of costs associated with supplementary unemployment insurance coverage for
all employees working on a reorganized Milwaukee core. The future liability of the
Federal Government under that feature could be sizable.
We support the provisions of S. 1905 that expedite abandonment of rail lines
involved in any pending railroad reorganization, including the Milwaukee's. Section
3 of S. 1905 would authorize abandonments under the new bankruptcy law, and
would permit actual abandonment to begin while any abandonment appeal is pend·
ing. S.J. Res. 114 does not contain the right to abandon during thependancy of
appeals, and does not extend the new bankruptcy law to pending railroad reorgani
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zations other than the Milwaukee. The House bill is similar to S. 1905. All three
bills delay Milwaukee abandonments until the ESOP matter is resolved.
Because there is a substantial likelihood that elrpedited sales or transfers will be
needed to reSolve not only the Milwaukee matter but also the pending Rock Island
situation, we recommend that the sale and transfer sections of the new Bankruptcy
Act be made applicable to existing bankruptcies. The House bill generally follows
that pattern. In addition, the House bill makes a very useful contribution by
enabling preliminary approval of a sale and interim service by prospective purchas
ers. However, additional consideration will have to be given to protection of employ
ees involved in interim service by another carrier.
S. 1905 contains a requirement that the Sec~etary guarantee loans under section
511 of the 4R Act for eqUipment repair for the Milwaukee, or its successor, up to a
total of $30 million durmg 1979 and 1980. S. 1905 and the other bills contain an
amendment of section 505 of the 4R Act which permits (but requiresin the House
bill and S.J. Res. 114) the Secretary to· purchase redeemable preference shares or
similar inStruments to facilitate the rehabilitation and improvement of Milwaukee
railroad property, whether sold or retained, that is used for continuing railroad
service. We oppose these provisions as undesirable because of their implication that
different standards for determining the merits of Federal funding should be applied
to assistance for the Milwaukee. Adequate financing for essential equipment repair
and track rehabilitation is available under existing Title V statutory authority, with
appropriate protection for the Federal investment. Instead, we strongly urge the
Committee to take up the provisions in the House bill that would fundamentally
improve the distribution of Federal assistance by channeling 505 funds toward
restructuring projects, even where solvent railroads are involved, and by condition
ing assistance in other cases on restructuring efforts.
.
Finally, section 12 of S. 1905 would provide additional operating funds to the
Delaware and Hudson W&ID, while requiring that the railroad c<mtinue to develop
and ESOP. The D&H has been plagued with financial problems since 1971, and has
received $30 million from the United States Railway Association since 1976 under
the 4R Kct. In 1978 DOT refmanced $8 million in locomotive purchases to provide
additional working capital from USRA's loan authority. Deferred interest on USRA
loans presently totals $4.7 million, and we expect the D&H to ask for deferral of up
to $4.3 million more in the next year. The USRA forecasts D&H loss~ of $12
million for 1980 and indicates that the D&H may require as much as $5 million in
additional Federal assistance.
.
Section 12 would relieve the D&H of a 1978 legislative requirement to have an
ESOP in place in order to gain access to the last $2 million in working capital
assistance from USRA, and would add $2 million in new funds. This will not reverse
the steady downward trend in the D&H's traffic, earnings, and asset base. We do
not support additional funding. If bankruptcy is inevitable, we prefer a deal with it
directly, rather than by repeated postponement.
In cloSing, we believe that the necessary restructuring of the Milwaukee Road
must occur. We are convinced that the combination of purchase by other railroads
and continuation of local services under the state rail assistance program will
minimize the loss of rail service so that less than 5 percent of present traffic would
be affected. We support expedited abandonment, sale, and transfer of rail lines
belon~g to railroads undergoing reorganization. We also support the approach to
labor protection for Milwaukee employees taken in 'S. 1905. However, we do not
support the ESOP provision, or the "freeze" of operations through the winter. We
do not support the modification of Title 5 assistance programs to favor Milwaukee
rehabilitation over worthy projects of other railroads.
This completes' my statement. Deputy Administrator Gallamore and I would be
pleased to answer any questions you might have.

The CHAIRMAN. Mr. Gallamore.
Mr. GALLAMORE. Mr. Chairman, I have nothing further to add at
this time to Mr. Swinburn's statement, but I will be happy to
attempt to answer questions.
The CHAIRMAN. Mr. Gaskins.
STATEMENT OF HON. DARIUS W. GASKINS, COMMISSIONER,
INTERSTATE COMMERCE COMMISSION

Mr. GASKINS. I'm Darius W. Gaskins, Commissioner of the Inter
state Commerce Commission.

I appreciate the opportunity to be here today to present the view
of the Commission on the Milwaukee Road and the legislation
relating to it. Chairman O'Neal was unable to be present today.
Unfortunately our statement has been largely overtaken by
events. I thought what I would do today is supplement our state
ment with a brief discussion of the directed service order that the
Commission is prepared to use in case of the embargo on the 1st of
November.
Briefly, this order would direct four railroads to provide service
on the portion of the Milwaukee Road outside the core. It's our
anticipation that this service would be provided for 99 percent of
the originating and terminating traffic now in the noncore area of
the Milwaukee Road. We would be using 75 percent of the trackage
which is outside the core. If you look at the western part of the
system, from Miles City west, the directed service order would
involve the use of 50 percent of that track, but as I said before, we
would essentially provide service to almost all of the shippers that
originate or terminate traffic.
The reason for that is the nature of the order. It's a highly
selective order, an order which is directed at getting service to the
shipper but rerouting much of the traffic over lines that are in
better physical shape and are not Milwaukee lines.
The Commission has, at its disposal through the continuing reso
lution, enough funds to engage in this directed service activity
through the month of November. On the 1st of December, if we
don't get additional funds through the appropriations process, we
would not be able to continue with that directed service activity.
One other comment that I'd like to make is that with respect to
the expense of this alternative, vis-a-vis other alternatives, it's
clear that directed service, directly compared to grants or some
other funding, is more expensive to the Federal Government be
cause we would have to pay 6-percent profit to the railroads that
engage in directed service.
That basically summarizes the directed service order that the
Commission is prepared to put in place. We could start that service
at the time of the embargo. Thank you.
[The statement follows:]
STATEMENT OF HON.

A. DANIEL O'NEAL, CHAIRMAN, INTERSTATE COMMERCE
COMMISSION

Mr. Chairman, Members of the Committee: I appreciate the opportunity to be
here today to discuss the Milwaukee Road System and two legislative proposals
relating to it. As you know, the Commission previously testified before this Subcom
mittee on the Milwaukee Road in May and September of this year. I will not
reiterate the prior testimony; rather, I will give you a general update on the
railroad's financial and operational situation and the various administrative and
judicial proceedings involving the Milwaukee Road. I will also discuss S. 1905, the
"Milwaukee Railroad Restructuring Act", and Senate Joint Resolution 114.
First, let me outline the fmancial and operational condition of the Milwaukee
Road. As of October 25, 1979, the Milwaukee had $13.2 million in treasurer's cash
with no withheld. vouchers reported, reflecting a draw-down of $5 million, which
represents the final amount of ERSA funds authorized by the Secretary of Trans
portation.
On October 14, H.J. Res. 412 made an additional $15 million of ERSA funds
available to the Milwaukee to ensure that the entire system would operate through
November 30, 1979. As of October 25, 1979, there was $7.9 million deposited in the
Milwaukee escrowed land sale account, and $7.8 million cash in the Milwaukee
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Land Company; however, the Bankruptcy Court has indicated that those funds may
not be used until an embargo is in effect.
On the operational side, current traffic being handled on the Milwaukee is only
slightly below that of a year ago. In September of last year, it handled 64,089
carloads of traffic and in· September of this year 62,871, down 3,818 cars. Last year it
handled 74,967 carloads in October, and it is projected that slightly over 73,000 cars
will be handled in October of this year. Carloadings during the third quarter of 1979
showed a 4.3 percent decline from the third quarter of 1978, and the first three
weeks of the fourth quarter showed a 7.2 percent decline from the comparable
period in 1978.
Train oper,ations on the eastern I?art of the Milwaukee system are approximately
the same as last year. Train operations west of Miles City are down somewhat, with
one train being operated' each day between Miles City, Montana, and Tacoma,
Washington, plus about one extra train each week: A year ago the Milwaukee was
running about three extra trains each week. Track conditions have deteriorated and
there are lQng stretches of poor track over which trains are operated at very slow
speeds. This means that in order to maintain one train per day eastbound and one
train per day westbound, three complete trains must be operating in each direction
at the same time. Daily service requires that one train be starting, one ending, and
one in the middle of the system.
At the present time, the locomotive fleet is in better condition then it has been for
a long time, with a bad order ratio of 15.9 percent as of October 22. In order to
maintain current traffic levels without delay for power would require about 450
locomotive units, but only about 400 are available. This does not mean that cars are
piling up awaiting movement, as was the case last winter, but rather that signifi
cant traffic delays are being encountered. While there continue to be shortages for
most types of rail cars, car supply conditions are generally comparable to those on
other carriers in the Midwest.
There· are several adininistrative proceedings at the Commission of which the
Committee should be aware.
As discussed in our prior testimony, the Commission has implemented an expedit
ed processing schedule for the major Milwaukee abandonment application covering
lines west of Miles City, Montana. Public hearings in this proceeding began in
Butte, Montana on September 10. The hearing in Butte, and hearing sessions in
Chicago, which began qn September 24 were designed principally for the presenta
tion and examination of Milwaukee's abandonment case and for presentation and
examination of the more complex technical evidence submitted by protestants to the
application.
Hearings were also held in Montana, Washington and Idaho to provide convenient
locations for testimony by shippers, communities and other interested persons.
Hearings were completed on Friday, October 26 and the Commission will issue a
final decision by January 10, 1980 on abandonment of the lines west of Miles City.
A number of other smaller abandonment applications are pending at the Commis
sion. An up.date of those proceedings is attached as an appendix to this statement.
I should also mention that the Commission is anticipating that in mid-December
the Milwaukee Trustee will file, at the instruction of the bankruptcy court,' aban
donment applications for the entire remaining Milwaukee system. The Commission
may use an expedited procedure in handling those applications. Under such a
procedure, if the Trustee files at the earliest opportunity, December 17, then the
Commission could give adequate notice, hold public hearings and reach a final
decision within 155 days-that is, by May 10, 1980.
The Commission has received pursuant to 11 U.S.C. 205(d), plans of reorganization
from the Milwaukee Road Trustee, from the Association of Save Our Railroad
Employment (SORE), and from the New Milwaukee Lines.
The Tru'stee's plan would establish a 3,200 mile "Milwaukee II" core system
extending from Louisville through Chicago, Milwaukee and Minneapolis to Miles
City. Montana, with a line aIso from Chicago to. Kansas City. The Trustee's plan
.
would not include lines west of Miles City.
The Association to Save Our Railroad Employment is ari association of some 600
t'lIll'loyew who work on the Western lines of the railroad and they contemplate
('~tllbhtlhing n company to acquire the assets of the railroad west of St. Paul,
MillJw~otjj, ext.f'ndin(:( to Tacoma, Washington as well as acquiring the Milwaukee
Land Comp:my.
TIll' New Milwaukee Lines is a non-profit corporation which includes representa
I jV\,1; (If 1{i)vernll1ents, shippers, and employees organized for the purpose of acquir

ing and .operating portions of the Milwaukee railroad. The New Milwaukee Lines
proposes to acquire all of the assets of the present Milwaukee estate. That "acquisi
tion would be followed by a period of rationalization in which ·the system would be
reorganized around the transcontinental arteryertending from Seattle through the
Twin Cities, Milwaukee and Chicago to Louisville, with a gateway to the southwest
via Kansas City. The resulting system would resemble a large, horizontal 'Y' linking
the Louisville and Kansas City gateways to the ports of the Pacific Northwest."
Further detail is expected to be submitted in the form of amendments to this plan.
As required by statute, notices of the plans of reorganization are published in the
Federal Register and parties of interest have 30 days to submit their views. The
time for submitting such views will expire toward the end of Noveinber. It is
anticipated that the reorganization proceeding will receive expedited treatment and
should progress in tandem with the proceedings for the abandonments expected to
be filed in December.
.
On October 5, the Commission held an open conference to consider a plan for
directed service over certain Milwaukee railroad lines, The Commission tentatively
approved a plan which would be used in the event it becomes necessary. Under the
plan, the number of other railroads would be ordered to operate portions of the
Milwaukee's lines outside of a 3,200 mile "core" system which the Trustee would
continue to operate. As of this date the Commission has named the following
railroads as possible candidates to provide parts of the directed service: the Burling
ton Northern; Chicago & North Western; Curtis, Milburn & Eastern; and the Union
Pacific.
Approximately 25 percent of the "non-core" Milwaukee rail line would not be
operated undeidirected service; however, about 99 percent of the "non-<:ore"traffic
would continue to be moved. Under the plan favored by the Commission the direct
ed carriers would provide service for a period ·of 60 days, subject to an extension for
up to another 180 days.
The plan discussed at the open conference is under consideration by the Commis
sion, and could be implemented on short notice should the need arise.
. The-Commission's previous testimony discussed various court proceedings directed
at reducing the size of the system run by the Milwaukee Road to a "core", pending
completion of-the abandonment and reorganization proceedings which the Commis
sion expects to complete by May 10, 1980. Since the previous testimony the follow
ing significant events have occurred.
On September 27, 1979, Judge Thomas R. McMillen granted the Trustee's re
newed request for authority to embargo all but the lines contained within the core
system believed by him to be reorganizable, as set forth in a.plan of reorganization
filed with the Court on August 10, 1979. In that opinion Judge McMillen stated that
in his view the railroad would become cashless effective November 1; 1979, absent
federal assistance. The time for appeal of that decision expires the end of November.
We anticipated that the need for that assistance had been provided at least temp<r
rarily by the Magnuson Amendment to the Continuing Resolution, H.J. Res. 412,
which authorized use of ERSA loans ona low priority basis to keep the entire
Milwaukee system operating through November 30, 1979, Counsel for the Milwau
kee Trustee has negotiated with the United States Department of Transportation
for a $15 million loan of an acceptably low priority (lower than those of both
secured and unsecured creditors); however, on Friday, the Commission learned that
those negotiations have not been successful. Therefore it may be necessary to
provide for directed service over a portion of the Milwaukee after November 1, 1979.
Recently the United States Court of Appeals for the Seventh Circuit reached a
decision with respect to Judge McMillen's prior orders. Judge McMillen earlier (l)
authorized use of $15 million in internally generated cash which could be used in
continuing operations for the whole system; (2) found himself to be without authori
ty to order an embargo as requested by the Trustee; and (3) authorized borrowing of
$20 million in priority ERSA funds to continue operation over the entire system.
The Court of Appeals affirmed the order permitting use of $15 million. At the same
time it vacated the order denying the embargo and modified the order authorizing
the $20 million borrowing to foreclose use of any funds remaining unexpended for
providing services outside of the core. The principal basis of the Court of Appeals
decision was the undisputed discretion of a reorganization court under Section
77(c)(3) to impose conditions on borrowings. According to the Court, the Milwaukee
would have been cashless but for the borrowing and could have ceased operations
without prior ICC approval.
On remand to the bankruptcy court, the Commission argued that the Court of
Appeals' decision did not foreclose Judge McMillen from adhering to the November
1 embargo date established in the second decision, because the public interest

'.Judg(· McMillen directed filings for the elltire system so as not to prejudge the question of
",h"l!wr t.ht· railroad cnn or cannot be reorganized.
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considerations underlying that dE'lcisionwere substantially different from those un
derlying his prior decision. He agreed, initially, that-with federal funding continued
operation of the entire .¥ilwaukee system through November 30 was possible.
However, because the rai1ro~d and DOT have not been able to 'negotiate terms for
continued ERSA funding, Judge McMillen on October 26 ordered an embargo of
much of the non-core Milwaukee effective November 1. Of course, the Commission
will not be able to deal in an orderlyfashion with the various proceedings involving
the reorganization of the Milwaukee and the abandonment of its lines prior to that
date.
.
Before diSdussing the proposed legislation, I would. like to point out that the
CommissionQ.aSa strong cqmmitrnent to its expedited procedures for the Milwaukee
reorganizatipn andabanddnments.These proceedings are moving rapidly and as I
have mentioned, should be completed in an administratively final form by May 10,
1980. By that date, the Commission will have held extensive public hearings, re
ceived testimony from all concerned parties, analyzed that testimony and te.ached
decisions on all Milwaukee abandonmepts as well as ona plan fot reorganization of
the railroad: :
.'
.
The Commission feels that the public hearing process is the most appropriate
means of reaching a balance between competing public and private interests. There
fore, we believe it would be useful if ERSA funding could be made available for the
continued operation of the Milwaukee until May of nerlyear, by which time the
Commission will have completed its expedited proceedings.
.
Let me now turn to a discussion of S.1905 and S.J. Res. 114. BQth proposals have
two broad purposes. The first is to provide interim assistance to the Milwaukee
Road so that it may continue to serve shippers while longer-range solutions 'are
being developed. The second is to promote some form of employee or employee/
shipper ownership of the. railroad.
We are generally in agreement with the methods of interim funding proposed by
both bills. If Congress determines that funds should be provided to the. Milwaukee
for interim assistance,' then Emergency Rail Servi~e Assistance (ERSA) funding is
the. best means of avoiding major service disruptions or discontinuance. While. the
Commission does have authority and is prepared to direct service, that approach is
likely to be more expensive 'due to the required six percent profit to thedil'ected
carrier and because there is no possibility of repayment as there is even under
ERSA funding in which DOT does notnecessarily'have a priority for repayment
over other creditors.
With respect to the clear intention of the legislation to promote an employee or
employee/shipper plan, we should not prejudge such an approach due to the pend
ency of our reorganization proceeding. If this is the will of Congress, the Commis
sion of course stands ready to cooperate. However, we do have some observations 'on
the mechaIl.ics of the legislation should Congress decide to. pursue this course of
action.
.
First, the Commission is given only ·30 days {under section 5 of S. 1905, arid
section 4 of S.J. Res. 114) to pass on the feasibility of the submitted employee or
employee/shipper plan. We believe it is functionally impossible to hold full adjudica
tory hearings and reach a competent decision within such a short term period. If
the Commission is to make a fair and full decision on the merits of a submitted
plan, we need time to resolve the difficult question of whether the submitted plan
will actualiy work. We would need to examine operational as well as financial
feasibility. Both subjects are extremely complex, with facts being susceptible to
differing interpretations. Such difficult issues cannot be adequately tteated in' 30
days. We feel that a more reasonable period of time to consider the plan would be
90 days.
Under the timetable proposed in S.J. Res. 114, it appears that there would be time
for such a 90-day decisional period without extending ERSA funding beyond the
M"y 10 deadline stated in the legislation. The January 1, 1980 to May 10, 1980 time
fromc' in S.J. Res. 114 could allow for a 90-day Commission decisional period fol
low(,J by a lO-day analysis by the court. We recognize that 10 days is an extremely
Hhort ppriod of time for the court to act on the plan. Nevertheless, in view of the
e(l\.1rl'R f:Llniliui-ity with the entire reorganization process, it appears that this may
1)(' l.Iw pl:tce where an extremely tight deadline can best be accommodated. If the
"Inn il- :1j>pJ'oved, there would still be 30 days to implement it prior to May 10. The
I'l'oposwi !lO-dHY time frame for a Commission decision would be used to comply with
~'-'cl ion r;f)~ of the Adm inistrative Procedure Act as the draft legislation contem
plfltes. This would permit issuance of a notice, a 30-day initial evidentiary filing
IlPriod. :; ZO-dny reply period, and 40 days for Commission analysis and decision.
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There are several other concerns which we would like to bring to the attention of
the Committee. A slight difference in language between the bill and the resolution
raises some questions about the procedures envisioned by the two pieces of legisla
tion. On one hand, section5(a) of S. ]905 directs that a plan be submitted converting
"all or substantially all" of the Milwaukee Road to an employee or employee/
shipper owned entity. On the other hand, section 4 of S.J. Res. 114 uses the
language "all or a substantial part" of the Milwaukee in a comparable section.
These two provisions are distinctly different in meaning, and the more restrictive
language of S. 1905 would appear to preclude a partial-system plan, such as some
that have been proposed for the Western lines.
Possible procedural confusion could resultif a plan were submitted and approved
by the Commission and the Court, which plan included only a substantial portion of
the present Milwaukee system; and there remained a portion of the Milwaukee
which could also be reorganized. Both bills would appear to render the present
Commission and Court reorganization proceeding moot if the submitted plan is
found feasible and encompasses the whole of the reorganizable system. However, to
the extent some decision may be required on any part of the system which could be
reorganized independently of the submitted plan, the legislation is unclear as to
how the Commission and the Court should proceed.
For example, a plan submitted by an employee organization to the Commission
could probably qualify as the designated employee plan under S,J. Res, 114 if it
were to encompass, for example' the lines between Minneapolis-8t. Paul and
Tacoma, If that plan were found to be feasible and fair to the creditors, implementa
tion would commence.
.However, that plan would not necessarily preclude another railroad being reorga
nized out of the remaining system. In fact, the Commission would still have to
conduct the proceedings, since nothing in the proposed legislation would instruct
otherwise. However, the Court would also assume jurisdiction over all the railroad's
abandonments with the passage of the date set forth in section 3(a){1)' of S. 1905
(March 1, 1980), or section 4(c) of S.J, Res. 114 (May 10, 1980). Obviously, the
abandqninents and the reorganization are interrelated. It would seem inconsistent
to have the Commission make a decision on a reorganization plan while jurisdiction
overabandonments has already been transferred to the' Court.
This same incongruity would arise if the employee or employee/shipper plan were
rejected by either the Court or the Commission. Again, the reorganization proceed
ing would of necessity continue. Again the Court could exercise abandonment
powers in a manner inconsistent with the efforts of the Commission. Thus, if the
Commission is to continue to process variotisreorganization plans under either
circumstance, then the responsibility for abandonments should remain with the
Commission until after it has completed the normal process. Once again, I would
point out, this completion date should fall within the time frame p,oposed by S.J.
Res. 114-May 10, 1980.
In summary, let me emphasize that the Commission is closely monitoring the
Milwaukee's situation and is responsive to its changing circumstances. In the ab
sence of legislation we can process the necessary reorganization and abandonments
by May 10, 1980. We are also prepared to order directed service in the event it
becomes necessary.
.
We recognize that in the absence of legislation, there would be a substantial
danger of interruptions to rail service or the need for directed service on the
Milwaukee. Therefore, the proposals contained in this legislation for the use of
E.R.S.A. funds, until longer term solutions are found, may be appropriate. :
This concludes my prepared testimony. I will try to answer any questions which
you may have.
Commissioners Alexis and Gresham did not participate in this matter.

The CHAIRMAN. Would you give us the benefit of your views on
the advantages and disadvantages of directed service versus a con
tinuation of service by the Milwaukee, and also provide us with
your estimate of the respective costs; and then after you've done
that, I will ask your colleagues from DOT to comment on that
same point.
, It appears that section 11(4) intends to refer to section 3(8)(1) rather than3(c) as it does in
the bill.
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Mr. GASKINS. The primary disadvantage of directed service, as I
see it, is that it would funnel traffic off the Milwaukee system. If
you're anticipating a subsequent reorganization which would in
clude a major portion of the Milwaukee system west of Miles City,
the traffic will have b~en .moved off that system onto competing
roads and there's concern that any subsequent reorganization
would -be doomed by the nature of the directed service operation.
In terms of the expense, I think you have to be careful in what
you're comparing here. If you provide the same level of service in
an area of the Milwaukee system and your alternatives_ were either
a grant from the Federal Government directly to the Milwaukee
Road or directed service by other railroads, it's clear that the grant
alternati"e would be 6 percent cheaper because you don't have the
profit contribuiionto the railroads to· consider. '
The CHAIRMAN. Well, you do under existing law.
The directed service would require the cost of the service plus
the 6·percent profit now, qnless Congress should change the law to
provide that they could direct the basic~arrier to provide the
service at no profit. Would that be correct?
Mr. GASKINS. That is correct, although I would anticipate that
there would be concern about whether or not carriers would be
willing to accept the directed service without any contribution.
The CHAIRMAN: All right. Do you gentlemen care to comment?
Mr. SWINBURN. Mr. Chairman, I certainly agree with the state
merit that if you're providing the same 'level of service under
directed service or another alternative such as yours, the-funding
costs of directed service are more expensive, because of the' 6
percent profit cOhtribution, '
'
In the immediate case, it's our understanding that the Commis
sionwill not run all of. the Milwaukee's western lines under direCt
ed service, as opposed. to the alternative of ,a freeze of all the
Milwaukee's lines, and our calculations show that the cutback in
service under directed service orders should pretty much compen
sate fOr the 6-percent profit that is to be paid, and that the cost of
the two throughout the winter would be just about equal.
The, CHAIRMAN: So you're saying because of the fact that they
would not direct' service over the entire ,system beyond the core
system, that that would make up for the difference in the 6-percent
profit on the directed service?
Mr. SWINBURN. That's correct, Mr. Chairman.
,
The CHAIRMAN. You think that's just about awash?,
Mr. SWINBURN. Yes, sir.
Mr. GA:SKINS. I would only comment that if you're making that
comparison, you should take a look at whether or not the same
level of service is provided,because our directed service order is
aimed at providing essentially 99 percent of existing service and in
your alternative you're talking abou,t less service than that and are
really comparing apples and oranges.
'
The CHAIRMAN. Have you got a map that you could indicate to us
just what you're talking about?
Mr. GASKINS. If you would allow Mr. Richard Schiefelbein to lay
out the map here.
The CHAIRMAN. Yes, please.
Mr. SCHIEFELBEIN. Is that visible to you, Senator?
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The CHAIRMAN. Yes.
Mr. SCHIEFELBEIN. The directed service plan that the Commission
is prepared to put in place would cover the traffic generating areas
over the west coast extension of the Milwaukee. You will see
certain areas, particularly on the north-south line of the Milwau
kee which is now jointly owned which would continue to have at
least one other railroad serving all the shippers. There are seg
ments of the Milwaukee's main line on which there are no origi
nating or terminating shippers or shippers who generate just a, few
carloads per year. The plan would not include service to those
points but would focus on the traffic generating points.
In the South Dakota and Iowa area, which would be outside the
core, there is a generally higher level of traffic and no long seg
ments without originating and terminating carloads. The directed
service order, at. least for the first 60 days, would cover most all of
those stations.
The colors that are shown on here indicate which railroad would
be the directed carrier. For example, the brown lines in the area
around Tacoma, represent the Curtis-Millburn and Eastern, which
is a subsidiary of Weyerhaeuser, and has expressed an interest in
purchasing that stretch of railroad eventually. The purple in Idaho
and around Tacoma indicates the Union Pacific. The green through
the northern lines indicates the Burlington Northern and the blue
in the Iowa and South Dakota area indicates the Chicago and
North Western.
We can make this map available to the Committee if you wish.
The CHAIRMAN. Well, now, where on that line would you not
have service existing under the directed service order?
Mr. SCHIEFELBEIN. The area' from Miles City out to Ryegate,
Mont., which is just about where the northern Montana branch
connects to the main line; Cardwell down over to Virginia City
would not have service. An area from Steventon to around Butte, I
think it's Newcomb, would not have service. The area between
Butte and Deer Lodge and between Deer Lodge and Bonner Junc
tion which is near Missoula; from Missoula to about the Idaho
State line would not have service. A small section near the Wash
ington/Idaho State line and an area from Ellensburg up to the
Snoqualmie Falls branch line would not have service. There's also
a small area outside of Clinton, Iowa, which would, not have serv
ice.
The CHAIRMAN. In those areas that you have indicated would not
have service under the directed service order, is there alternative
service available so that those shippers would have some kind of
opportunity to get to market?
Mr. SCHIEFELBEIN. The directed service order would establish a
general temporary order for motor carriers to permit them on a
very expedited basis to have permission to serve in those areas.
There are very few carloads of traffic in those areas.
The CHAIRMAN. I wonder if you gentlemen would comment on
the most recent study, the one prepared by-
Senator MAGNUSON. Could I ask a question?
The CHAIRMAN. Yes, certainly, Senator Magnuson.
Senator MAGNUSON. When you direct an order to the motor
carriers, who do you direct it to? What motor line?

I.?
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Mr. GASKINS, What we do in that instance is we provide the
general temporary authority for anybody, any trucking company,
to haul traffic.
,'
Senator MAGNUSON, It would be wide open?
Mr. GASKINS, It would be wide open.
Senator MAGNUSON. It wouldn't be an established line?
Mr. GA'SKINS. That's right.
Senat9r MAGNUSON. An established line may make the applica
tion though?
' '
Mr. GASKINS. Absolutely, and the established line might go after
the traffic, but we' do not have any particular carrier in mind.
Senator MAGNUSON. That's the problem with motor carriers. Can
I ask a question of Mr. Swinburn?
The CJlAlRMAN. Surely.
Senator MAGNUSON. Where is Mr. Sullivan?
Mr. SWINBURN. I believe Mr. Sullivan has a meeting at the
White House this morning, Mr. Chairman.
Senator MAGNUSON. A meeting at the White House?
Mr. SWINBURN. Yes, sir. That's physically where he is.
Senator MAGNUSON. Well, he's the one that made these state
ments, isn't he? He made some pretty drastic statements about the
Congress, did he not? I think he ought to come and prove those
statements.
Mr. SWINBURN. Mr. Chairman, it was our understanding that the
committee expressed a desire to have the Department of Transpor
tation as the primary testifier and that's why I'm here. ,
Senator MAGNUSON. I know, but you would think he would be
the one that would want, to comment. He's head of the "FRA.
Mr. SWINBURN. Yes, sir; he is the head of the FRA.
Senator MAGNUSON. How long is he going to be at the White
House? '
Mr. SWINBURN. I don't know the answer to that, Mr. Chairman.
We could find out.
Se nat9r MAGNUSON. Is he down there for political reasons?
Mr. SWINBURN. I don't know the answer to that, Mr. Chairman.
Senatpr MAGNUSON. Now the Congress told you people that there
should be no embargo before November 30, did they not? Didn't
they say that? ,
,
Mr. SWiNBuRN.Sir, I believe the Congress directed us to provide
funding to keep the railroad operating through November 30 so
long as we could find the ability to secure repayment for the funds
that w~re provided to the railroad.
"
Senator MAGNUSON. No. We said that was at the discretion of
the Secretary, didn't we?
Mr. SWINBURN. I'm advised by our counsel, Mr. Chairman, that
the language that was in the continuing resolution is pretty specif
ic as to the requirement that we find the ability to secure repay
ment, and I don't believe we could walk around that finding.
Senator MAGNUSON. How about the copy of that opinion, can you
gel it':'
Mr, SW1NnUHN. Yes, sir. I'm sure we can provide you with it,
SC'nntor MAGNUSON. Is it oral or is it written?
Mr. RWINHURN. I have been advised of that orally by counsel. We
would be glad to give you a written opinion to that effect, sir.

Senator MAGNUSON. Didn't you have a written OpIniOn before
you went to court and violated what Congress told you?
Mr. SWINBURN. I don't believe we did, Mr. Chairman. I have a
copy of the Continuing Resolution before me.
Senator MAGNUSON. Well, the Continuing Resolution says it's
within the discretion of the Secretary. We gave the Secretary dis
cretion to support the funds. Did you get a written opinion from
the Secretary or did you discuss it with the Secretary?
Mr. SWINBURN. This matter has been generally discussed with
the Secretary; yes, s,ir.
Senator MAGNUSON. It what?
Mr. SWINBURN. The matter has been discussed with the Secre
tary; yes, sir.
Senator MAGNUSON. Before you went to court?
, '
Mr. SWINBURN. Well, I believe the matter was discussed with the
Secretary before we went to court. He has been out of town, as you
know.
Senator MAGNUSON. Don't you think that with a matter of this
importance that you should have had some definite word from the
Secretary? You believe? What kind of business is that? You're
going up to court to violate the directive of the Congress.
Mr. SWINBURN. Well, sir-
Senator MAGNUSON. And then you say that you believe that you
have discussed it with the Secretary.
Mr. ,SWINBURN. To the best of my knowledge, sir, the Secretary
was aware before the Department appeared in court on Friday
that-
Senator MAGNUSON. What do you mean "to the best of your
knowledge"? You went to court. Didn't you have something specif
ic?
Mr. SWINBURN. Well, yes, sir. We had an inability on the part of
FRA to make a finding that is required by law.
Senator MAGNUSON. No. The finding was made by the Secre
tary-should be made by the Secretary, and you say you believe
that the Secretary-Mr. SWINBURN. The authority under the Emergency Rail Serv
ices Act has been delegated to the administrator of the Federal
Railroad Administration, Mr. Chairman, and we have no reason to
believe that his decisions in this matter were inappropriate and I
have looked at the evidence that was available to him at the time
of the court hearing and I agree with him that you could not-make
a finding as required by law.
Senator MAGNUSON. Well; did you consider that the congression
al intent on this matter was an advisory opinion or was it the law?
Mr. SWINBURN. Well, sir, the language in the continuing resolu
tion is the law.
Senator MAGNUSON. Yes.
Mr. SWINBURN. Yes, sir.
Senator MAGNUSON. And you went ahead and interpreted the
law the way you felt it should be without consultation with the
Secretary and went up to court; isn't that correct?
Mr. SWINBURN. Sir, I have a copy of-
Senator MAGNUSON. You or Mr. Sullivan, I don't know which
one.
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Mr. SWINBURN. Sir, I have a copy of the continuing resolution
before me and I must say I do not believe there's much discretion
available within the language. It says that we are to seek such
priority in repayment ~s the Secretary deems appropriate to secure
repayment, and the circumstance-
Senator MAGNUSON. You know, Congress was in the process of
looking at this and that time was of the essence?
Mr. SWINBURN. Yes, sir.
Senator 'MAGNUSON. And you looked for a loophole, didn't you,
and you found it, bearing out your personal opinion or Mr. Sulli
van's personal opiniori, and nobody discussed it with the Secretary?
Nobody. Did they?
Mr. SWINBURN. Sir, the matter-
Senator MAGNUSON. I mean the continuation until November 30
until we could get action. You knew that, didn't you?
Mr. SWINBURN. Sir, I do not believe it's correct to say that FRA
sought and found a loophole. I believe an honest effort was made
to-
Senator MAGNUSON. I said you knew we were in the process of
looking at this matter.
Mr. SWINBURN. Yes, sir.
Senator MAGNUSON. And you went ahead and went up to court
and made a statement without consultation with the Secretary,
knowing that we only had a month to try and resolve some of these
matters? You went in and shot it right down, didn't you?
Mr. SWINBURN. Sir, I respectfully can not agree with that charac
terization. The trustee, in court, made a statement that the funds
could not be repaid at a fully subordinated position. That state
ment was made first by the trustee. Our attorney in court has
advised me that that left little for him to quarrel with.
Senator MAGNUSON. Knowing what was going on up here, did
you make any argument to counter that? You agreed with it, didn't
you?
Mr. SWINBURN. Yes, sir.
Senator MAGNUSON. You knew what was going on up here, didn't
you?
Mr. SWINBURN. Yes, sir.
Senator MAGNUSON. All right. It's about time you people down
there gave us a little help in this matter instead of just taking your
own opinion, and we will set the national rail policy, not you.
You're supposed to carry it out, aren't you? Isn't that your job?
Mr. SWINBURN. Yes, sir. We do the best we can.
Senator MAGNUSON. And you're trying to set the national rail
policy on the Milwaukee Railroad and you knew Congress had been
working on this matter and you knew we had only 30 days to do it.
All wc' WllHtf~d was 30 days. You went up and I don't know whether
iI was you or not, but at least it was your organization and you
didn't, conRult nt nil with t.he Secretary, either Mr. Adams or Mr.
(;oldschillidt., did you'? Did you or didn1t you'?
Mr. SWINJnJllN. 1 bel;pve the Sec:retnrv was consulted.
~pnntor 'MAf:NI1H<m. YOII don't beJi('~e. Did you or do you know
o/' lilly conku!tacion with the S()CrN.nry'?
Mr. SWINllUHN. Unl'ortllnate.ly, foJ' t.he circumslances-

Senator MAGNUSON. Unfortunately, you have no written opinion
or anything. Well, OK. I've said enough about that.
The CHAIRMAN. Did you finish your last response to Senator
Magnuson?
Mr. SWINBURN. Yes, sir.
The CHAIRMAN. Would you gentlemen comment on the most
recent study, the one prepared by Policy and Management Asso
ciates?
Mr. GASKINS. We have had our staff review that study and must
admit that we are somewhat skeptical about some of the assump
tions that have been made that we think are crucial to the results.
We will be glad to provide for the record our detailed comments,
but let me just highlight the key assumption that we're concerned
about. The study assumed that there would be substantially more
revenue that would accrue to the proposed reorganized railroad
than we thought originally. I believe the number was something
like an additional $67 million worth of revenue in 1983. They may
be right. Perhaps we misjudged the market in that area and that
revenue will be forthcoming, but the critical assumption they made
was that the operating ratio associated with that-that is how
much it would cost to service that traffic-was only .5, or 50
percent. Now they got that number from various other studies that
talked about operating ratios for incremental traffic on the Mil
waukee Road and other circumstances. While a 50 percent operat
ing ratio may be appropriate for an additional carload or for some
small addition to traffic, when you're talking about a substantial
increase in the traffic over a railroad our experts think that oper
ating ratio of .5 is just unrealistic and that you should use an
operating ratio closer to the average for the railroad system as a
whole. We think that particular assumption is critical to the re
sults. We are concerned about it.
The CHAIRMAN. Do you wish to comment on the study?
Mr. SW1NBURN. Yes, sir. I generally agree with the Commission
er's statements. We find the study to have built upon the most
optimistic of previous studies and layered on top of them some
further optimism and we think some· unrealistic projections. We
don't think they can get the revenue, but we agree fully with the
Commissioner that even if they got the revenue they could never
obtain the operating ratio that is assumed in the study.
The CHAIRMAN. Do you have any general opinions with regard to
the viabiJjty of the western lines, for example, Twin Cities west, if
operated as a separate entity, Mr. Gaskins?
Mr. GASKINS. I think it would be inappropriate for me to com
ment on that, Senator, because·of the potential prejudgment of the
reorganization· plans.
The CHAIRMAN. OK. Mr. Swinburn or Mr. Gallamore?
Mr. SWINBURN. Yes, we do, sir, and we have previously provided
the Committee with copies of various studies we have done and a
letter summarizing these studies and the basic conclusion is we do
not think the lines west of Twin Cities or Miles City can be made
profitable.
The CHAIRMAN. Now there's been some mention in various stud
ies of increasing coal traffic and Senator Melcher referred to that
this morning. Do you agree with critics of the PMA study who
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Railroad. Administrator may guarantee obligations of any party where those pro
ceeds will be,used to rehabilitate and improve or: acquire railroad facilities such as
commuter lines.
Section 511(g) establishes six prerequisites to a gUarantee which are designed to
insure that the project will ,be in the public interest and that the Government's
investment will be secure. The sixth fmding specifically relates to passenger trans
portation.
Under section 511, therefore, the. RTA is eligible and funding would be available
provided that the Administrator, based on infonnation provided in an application
for funding c~msistent with Department of Transportation regulations (49 CFR Part
260), is able to make the six statutory findings.
'
.

~
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The CHAIRMAN. Would the Departm~mt be willing to work with
the RTA to find a solution that insures the preservation of both the
Rock Isla»d and the Milwaukee commuter rail service?
Mr. SWINBURN. Yes, sir; we will, and I might add we, of course,
.
would be glad to work closely with them.
The CHAIRMAN. SenatOr Bimcus, did you desire to ask any ques
tions?
.
.
Senator BAUeuS. Yes, Senator. Thank you very much, Mr. Chair
man.
Gentlemen, as you know, other agencies have begun to take a
loo~ at the Milwaukee Road problem, although they have begun
their .examillation Ii bit late. The Department of Agriculture
report, for example, prepared for the Domestic Council.concludes
that-this was just completed a matter of a few days ago"-"there
are obviously benefits to agriculture to having two northern tier
transcontinental railroads serving the upper Great Plains and Pa
cific Northwest. Freight rate competition, track capacity, car
supply, elevator storage, etc." USDA has advanced a proposal· in~
volving trackage rights that would "cut in half the burden olf the
Federal treasury and maintain the effective presence of the Mil
w,aU:kee Railroad with miniinal. iinpact on agriculture in the
region," and according tothe Federal Office ofRail Public Council,
if lines west Of Miles City are abandoned "there will be no future
opportunity to achieve a properly restructured rail service with
balanced .integral competition in the Northwestern States: Integral
competition encourages competitive ratemaking and more pointed
ly, mark~ting innovations which can best be described as the effort
to merc4andise service packages which include equipment rates
and rail service schedules tailored to shipper needs."
.
The Office orRan Public Couns~l opposes abandonment of lines
west of Miles City and recommends that alternative reorganization
plans, including joint trackage rights, be examined. The Office of
Rail Public Counsel also points out that the potential cost of labor
protection exceeds cost of rehabilitation but that costs of labor
p!,?tection were ignored' in the Booz-AHen analysis that led to
MIlwaukee II.
' .
The Department of Commerce, the third agency, has concluded
that 28,000 jobs are threatened by abandonment of lines west of
Miles City and that Federal costs for readjustment assistance may
totul $42 million for the Department of Commerce programs alone.
That's on top of all the other costs that otherwise would be in
curred by the Federal Government.
.
Mr. Swinburn, your statement suggests that Milwaukee must be
transformed into a "smaller, economically self-sustaining and non
redundant core system." The Milwaukee II plan would eliininate
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transcontinental service and preserve lines from Chicago to the
Twin Cities, Louisville and KimsasCity.
My first question is, How many class I railroads operate in the
Chicago-Kansas City corridor which would be included in the Mil
waukee II plan?
Mr. GALLAMORE. My recollection is that there are approximately
eight. I wouldn't say all of them are service routes in the sense
they are equally competitive. .
_
Senator BAUCUS. The point is, there are eight class I railroads
presently operating in the Chicago-Kansas City corridor. Has.the
Department of Transportation identified Chicago-Kansas City as a
corridor of excess capacity?
Mr. GAlLAMORE. I believe we have.
Senator BAUCUS. You have already identified that as a corridor
of excess capacity, remembering this is in the proposed Milwaukee
II reorganization. How many class'I railroads operate in the Chica
go-Louisville corridor?·
. '
Mr. GALLAMORE. I'd have to get out the map and count them. I
believe there's more than one.
Senator BAUCUS. That's correct. For your information, the
answer is four. There are presently four class I railroads operating
in that corridor. Has the Department of Transportation identified
Chicago-Louisville as a corridor of excess capacity?
Mr. GAlLAMORE.. I don't recall.
Senator BAUCUS. The answer is yes, you have, according to a
503(a) study. You have made that assessment.
How many class I railroads operate in the Chicago-Duluth·corri
dor?
Mr. GAlLAMORE. I believe there would be two or three.
Senator BAUCUS. For your information, the answer is fO\,lr. Has
the Department of Transportation· identified Chicago and Twin
Cities as a corridor of excess capacity?
Mr. GALLAMORE. I don't recall.
Senator BAUCUS. Yes, you have. You have identified that as a
corridor of excess capacity.
How many railroads will offer Minneapolis-west coast service if
the Milwaukee transcontinental lines are abandoned?
Mr. GALLAMORE. Minneapolis to west coast service?
Senator BAUCUS. That's correct, the northern tier States.
Mr; GALLAMORE. Only one.
Senator BAUCUS. That's right, only one.
Mr. GALLAMORE. That's from Twin Cities to the Port of Seattle.
SenatorBAUcus. That's correct. Does the Milwaukee II plan
eliininate redundant service in light of your answers to the ques
,
tions I have asked?
Mr. GALLAMORE. I tried to answer your direct questions directly,
but what it leaves out is an overview statement that I would like to
make.
Senator BAUCUS~ So it does not eliminate redundant service.
Mr. GALLAMORE. Milwaukee II provides service to' '.iinportant
shipping points in Illinois, Wisconsin, and Minnesota particularly,
but other States as well. It is the originating carrier for a great
deal of traffic. This contrasts with other parts of the Milwaukee
system where it must run mile after mile with very few origina
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tions, as pointed out on the map this morning. Once those traffic
carloads are originated in the Milwaukee II prime service territory
it .is to the' raill'oad's advantage, and therefore hopefully' it .will
help Milwaukee II' to be a self-sustai,ning railroad, if it can then
transport those originated carloads to connections. That's the
reason for the Milwaukee II plan extending its lines to Louisville,
to Duluth,' to Kansas .City, and even to Miles City. The railroad
must obtain some kind of a haul to connections in order for its best
profit opportunities to be realized. .'
Senator: BAUCUS. Now just frl;lnkly; Mr. Gallamore, that sounds
like doubletalk to me because exactly the same argument-can be
made-for the transcontinental system. In your statement today you
say that the Milwaukee must be transformed-and I'll quote
again-"into a smaller,economiCally selfcsustaining and nonredun
dant core system.'"
.
Through the questions I've asked and the answers you have
.given, there is immense redundancy and excess capacity in the
system.'
.
Mr. GALLAMORE. There are a great many shippers-
. Senator BAUCUS.· How is that system therefore in the long run
going. to be. profitable if there's redundancy and excess capacity?
Even in· your statement you. claiin there' shouldn't be, but you
admit there is.
Mr. GALLAMORE. There are a great many shippers in Milwaukee
II's primary territory that have access to no other railroad than
Milwaukee II. That's where it· generates its carloads and it's a
service to those· shipperS and the' approximately 6,000 ewployees
that Milwaukee IT would employ that we are most concerned
about. If we. let Milwaukee II fall apart and never get .off the
ground, then we'would have a much more serious problem I' think.
Senator BAUCUS: Has the FRAconcluded that Milwaukee II is
economically self-sustaining?
Mr. GALLAMORE. No, we have not.
SenatorBAuctJs. ¥ouhave not maintained that the Milwaukee II
organization is self-sustaining?
Mr~.'GALLAMORE. No. It would be a very marginal enterprise, but
we have said this is. the ,one best hope to preserve those 6,000 jobs
and that service to· those. shippers which at present do _not have
another alternative.' .In· the transco:g.tinental, by. comparison-,-
Senator BAUCUS. And part of the reason it is not economically
self-sustaining ;is the excess capacity an<i redundancy that you have
established?
.
Mr. GALLAMORE. I would agree with you,' Senator, that there's
quite a bit of competition in general in the Midwest, but there are
also a great many shippers that presently connect only with the
Milwaukee. For a transcontinental service, by comparison, if we're
talking about overhead ser.vice, Budington and the Union Pacific
providing transcontinental service to the Pacific Northwest ports
are able to ~rovide much -higher level of service than the Milwau
kee is. I don t think it's fair to look specifically at city-w-eity points
because the nature of competition in the railroad industry is not
necessarily based on city-to-eity originations, but rather on traffic
flows, market territories, et cetera. In fact,· the rates are in some
cases equalized or at Jeast the competitive factor of ratemaking is

reduced by rates that are set by rate bureaus and then approved by
the Commission.
Senator. BAUCUS. Let me ask another set of questions. What
happens to western .grain shipments if the Milwaukee II system
goes into effect and after directed service is completed.
.
Mr. GALLAMORE. Well, first of all, we expect that-Senator BAUCUS. Before I get into that, you assert that directed
service will accommodate and take care 'of the grain shipments in
the West: 'I -suppose you know thl;!.t we have a tremendous car
shortage today in the West. BN has a very severe car shortage. The
BN itself has a severe shortage sO' how. in the world can it provide
service not only to BN but also on another line?
Mr~GALLAMORE. Senator, I have testified before this committee a
number of times on the question of car shortages and I have
always made the comment that additionali-ate flexibility, some of
which is already available to us in' the 4R Act, such as peak and
seasonal rates, are going to be the way we have tci deal with grain
car shortages in the future:' Already we. are seeing some benefits of
that. In some States, particularly in the corn and soybean areas
further east from Montana,' multiple car' rates are beginning to
lead in the direction of unit ear shipments and faster turnaround
of freight cars that are going to be the salvation of this industry.
Senator BAUCUS. What about after the completion of directed
service? ThEm how are you going to accommodate grain shipments
in the West?
. .
. ' . .
. Mr.- GAsKINS. I want to make a comment.· You should recognize
that directed service order does not eliminate cars. In other words,
cars now on the Milwaukee Road system could continue to be. used
in the grain market and they would· continue to exist in the rail
road system. So that the question of whatwill happen beyond 1981
really hinges on whether or not people pick up the service to the
points that will· go with the termination' of the directed service
order. But .the car service question is somewhat separate because
you will resolve that issue to the extent we provide incentives for
the production of enough cars andl think that-
Senator BAUCUS. I don't want to quibble with that point.
My question is after 1981, after the conclusion of directed
service-:-
.Mr. GALLAMORE. Senator Baucus, two points I'd like to make.
First, we do expect other carriers will pick up substantial amolJ,nts
of service and naturally they will pick up those traffic generating
points that are most productive of cargo traffic. The Department of
Agriculture's recent assessment of what would happen if alI. lines
west of Miles City were abandoned came up with a figure of 3,000
grain product cars that wouldn't be served by other .railroads: I'm
not sure whether that includes a consideration of those lines that
might be picked up by other railroads, but 3,000 carloads is not a
lot. By comparison, nationally, 1978 figures show that there were
L3 million carloads of grain and almost 1 million carloads of grain
mill products. So we are talking about a relatively small amount of
traffic that wouldn't be served.
The second point is that this concept that I mentioned of grain
moving in multiple. car units at unit train rates and so. on' on a
contract basis, considering peak and seasonal rate adjustments, is
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the way the grain in the Western part of the country is going to
have to start moving in the future. It's already happening in corn
and soybeans and if it happens for wheat I think we will see
operating economies and that will be one way to hold down the
cost to wheat shippers as well as provide better car service and
better car utilization, hence fewer car shortages.
Senator BAUCUS. You're just proposing .lots of speculative, wish
ful thoughts that might help out in the future, but the fact of the
mattet is if the trustees' plan goes into effect and if there is only
the Milwaukee II system in effect, then after' the conclusion of
directed service-that's the end of the service for a very, very large
portion of the Pacific Northwest. There are a lot of communities
and a lot of farmers and other shippers who are probably-going to
be left high and dry.
"
Mr: GALLAMORE; We have a map, Senator Baucus, of lines that
we anticipate would be picked- up. "
'
SeriatorBAucus. That's my point. You say you anticipate. You
don't know that. Nobody knows that. Nobody knows anything. We
know as a matter of fact that at the conclusion of the directed
service that is it. Now your wishful thinking may come into effect
and may come true, but we don't know that.
Mr. SWINBURN. The alternative, Senator Baucus, according to all
of our calculations and all of the evidence we hav.eseen isa very,
very expensive one to the taxpayers, - perhaps $500, million-' more.
Senator BAUCUS. I'd like to follow up on Senator Magnuson's
point here. You knew that we in Congress were attempting, to
provide a breathing period in which some, organization could pre
sent a viable plan to keep the' Milwaukee going because rail trans
portation is so important to our country.' "
,
None of us wanta Conrail West. We' don't want to keep pl,lmping
Federal money in to operate a railroad in any part of the country
and certainly not in the Western part of the United States:
But we do want to give an organization a legitimate, reasonable
chance to come up with a plan. All we ask is that you don't
frustrate the reasonable efforts by reasonable people to come up
with a ~reasonable plan to operate the railroad. That's all we're
asking. Itis,frankly, very disappointing on my part to find an
agency that is so determined to set its own policy and not to pay
any attention to the Congress. I thought the Congress as a general
rule sets policy, passes legislation, and it's up to the agency to
implement policy that the Congress establishes. I'm finding that
the FRA is not trying to be reasonable in finding a reasonable
solution to the problem. I'm, sorry I have come to that conclusion;
it's an unfortunate realization.
Mr. SWINBURN., Very respectfully, sir, I disagree with that.
Senator BAUCUS. Well, that's your privilege.
The CHAIRMAN. Senator Exon, do you have any questions?
Senator EXON. I have no questions at this time, Mr. Chairman.
The CHAIRMAN. Thank you very much, gentlemen. I appreciate
you being here.
Senator MAGNUSON. Could I ask a question of the ICC?
The CHAIRMAN. Yes.
Senator MAGNUSON. Well, all of you really. I haven't heard about
these other lines picking up what might be left of the Milwaukee. I
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have asked privately and informally of the Burlington Northern
and the Union Pacific what lines they would pick up and I never
get an answer. Do you know what lines they are willing to pick up?
Mr. GASKINS. We do have a recent communication from the
Union Pacific with regard to specific lines.
Senator MAGNUSON. But not the Burlington?
Mr. GASKINS. In general, we are in the same situation you are.
We have heard there is an interest, but we do not have the infor
mation.
Senator MAGNUSON. Well, the directed service would mandate it,
wouldn't it?
Mr. GASKINS. Not necessarily, Senator. It's conceivable that di
rected service will provide a bridge which will enable the railroads
to firm up their plans and make the applications and for us to
judge the applIcations.
Senator MAGNUSON. And they would pick up the cream and
leave the skimmed milk alone for all of these shippers that can't be
accommodated.
Mr. GASKINS. There's always a concern about that problem.
Senator MAGNUSON. Sure they will, and until I see something
that indicates to me just what lines they would be willing to pick
up, I can't subscribe to the fact that directed service is going to be
effective. That's why I asked the question.
Mr. GASKINS. I think we are reasonably confident that directed
service would be effective. We are not so confident about the ulti
mate disposition of the lines.
Senator MAGNUSON. The Union Pacific and the Great Northern
Burlington will just pick up the lines that are good and let the rest
go. That's what will happen. The little guy shipping grain and the
coal, they don't think is going to be very profitable and maybe they
don't look to the future growth and they will leave it alone and we
will be without service.
Mr. SWINBURN. If I may, Mr. Chairman, we have knowledge of
most of the transacti<)lls that are being discussed between the
parties as to purchases by the railroads and we would be happy to
provide a separate briefing or give that information to staff. There
are quite a few deals going on and quite a few close to consumma
tion.
Senator MAGNUSON. Is there anything definite?
Mr. SWINBURN. I think probably several will be announced in the
next several weeks hopefully.
Senator MAGNUSON. That's why we want some time.
The CHAIRMAN. Thank you very much, gentlemen.
[The following information was subsequently received for the
re~ord:]

During a Congressional hearing held on October 29, 1979 to consider a legislative
solution to the Milwaukee problem, Senator Magnuson questioned the extent of the
Secretary's discretion regarding the appropriate priority of payment requird under
section 115(a) of H.J. Res. 412 in order for the Secretary to provide a guarantee
under the Emergency Rail Services Act of 1970. ,
Section 115(a) amends section 3(a) of the Emergency Rail Services Act of 1970 to
,
provide that"With respect to a railroad which filed a petition for reorganization during fiscal
year 1978, during the period October 1, 1979, through November 30, 1979, certifi
cates shall be issued without regard to the limitations of subsection (a) and with
such priority in payment as the Secretary deems appropriate to secure repayment,
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for the purpose of continuing service on the railroad system at the level in effect on
.
.,
October 1, 1979.'"
On its face, the quoted language requires a: priority of payment which would
secure repaYment of·the obligation. There is nothing in the legislative hiStory that
would indicate that the 'language was intended to have other than its apparently
clear meiining. It is a primary rule of statutory construction that "the meaning of
the statute must, in the first instance, be sought in the language in which the act is
framed, and if that is plain ... the sole function of the courts is to enforce it
according to its term." 1 This rule has come to be known as the "plain meaning
rule". Willie courts will look behind the meaning of a statute's language, they will
normally do so only when it appears that the words do not convey the intent of the
legislature.- To contend that a. statute should n,ot be taken at face value, one must
show that the act when considered with other laws or with the legislative history
imports a different meaning, that some other section of the act expands'or restricts
its meaning, or that the plain meaning would be repugnant to the purpose of the
act.' Norte of these conditions exists with regard to H.J. Res. 412. Consequently, the
plain meaning applieS.
.
It has been suggested that the statute affords the Secretary unrestricted discre
tion to determine a priority of payment. A reading of the provision in accordance
with .the normal rules of English usage, however, clearly conf'ums that the Secre
tary may use discretion in determining the priority. of payment, but that priority
must, at leaSt, be sufficient to secure repayment.

the Milwaukee estate is left with enough money to be reorganized
into a viable railroad core system.
Congressman Florio and I have spent many hours over the last 4
months attempting. to negotiate a bill which would permit the
orderly restructuring of the Milwaukee without draining off all of
its assets because of labor protection payments.
I believe we have succeeded in putting together a workable solu
tion which represents the least possible cost to the taxpayers. Our
bill does four things:
It permits one last evaluation of the employees' shipper owner
ship proposal.
It gives the Judge new authority for abandonment and sales and
requires the close cooperation of the Secretary of Transportation
and the Interstate Conimetce Commission.
. It establishes a labor protection option which would provide
prompt benefits to affected employee in exchange for their waiving
of traditional labor protection benefits.
And it establishes a framework for Congress to avoid becoming
as deeply involved in the Rock Island reorganization.
Let me highlight what I believe to be the biggest breakthrough
in· the Florio-Madigan proposal, which is the cost of labor protec
tion.
.
Under traditional labor protection, the costs to the Milwaukee
. Estate are estimated to run anywhere hetween $300 million and
$1.2 billion. That cost is so high that the Milwaukee would have no
money left for operating the reorganized railroad, arid in all prob
ability the Federal Government would eventually have to pay some
of the labor protection claims.
. ..
Traditional labor protection grows out of the Washington Job
Agreement of 1935 and is guaranteed under Federal law. Tradition
allabor protection is: 16 1/2 months' severance pay, or up to 6 years'
guaranteed annual income.
.
..
Under the negotiated bill, an employee who accepted benefits
under tpis bill would be encouraged to continue working in the
railroad industry, rather than being paid for not working. The cost
of benefits under this bill fall into two categories: those paid by the
estate; and those paid by the Government. There is an overall cap
of $75 million on those labor protection benefits to be paid by the
estate. We estimate the cost of the benefits to be paid by the
Government as being a maximum of $7.5 million.
..
The labor protection agreement makes it possible .for the rest of
the Milwaukee bill to be workable. Since I do not believe a shipper
or employee-owned railroad will be found to be a feasible option, I
am convinced that restructuring of the Milwaukee Railroad would
begin shortly after January 1 of next year. That means the entire
Milwaukee Railroad system would be frozen for but 2 months.
After January 1, lines which are to be sold to other railroad
carriers would be continued under operation and other lines would
be abandoned.
We are given the opportunity of avoiding the creation of a Con
Rail West or a ConRail II by acting promptly to insure a sensible
reorganization of the Milwaukee Railroad. That sensible approach
cannot be taken without addressing the matters contained in the

The CHAIRMAN. Next we will hear from the Honorable Edward
B,. Madigan, Congressman from Illinois.
All right, sir, you can proceed;
STATEMENT OF HON. EDWARD R. MADIGAN, U.S. REPRESENT
ATIVE FROM THE TWENTY~FIRST DISTRICT OF ILLINOIS

Mr. MADIGAN. Mr. Chairman, at the outset, I am appearing here
today on b~half of Chairman Florio of our Transportation Subcom
mittee in the House, and myself, and wish to express the regrets of
Mr. Florio, who was detained in New Jersey on Congressional
business. Both he and I intended to appear and I have a formal
statement which I should like to make a part of your record, if I
may, and then proceed in summary fashion.
The CHAIRMAN. It will be made a part of the record.
. Mr. MADIGAN. Thank you very much. .
The most recent embargo ordered by the Judge in the Milwaukee
caSe affects near1ythre~quarters of. the Milwaukee Railroad
syste~. Under the proposed embargo which takes effect on Thurs
day, service would either terminate to shippers in the Midwest and
Northwest, or the Interstate Commerce Commission would have to
begin.expensive directed service operations.
In the House we are convinced that the embargo route is not the
way to go in the Milwaukee case because of the expense involved
in directed service which could last up to 8 months, and because an
embargo does nothing to rationalize traditionlil labor protection
payments.
We are also opposed to the opposite option of freezing the entire
Milwaukee system as has been suggested in the past. The Milwau
kee Railroad, which has been bankrupt since 1977, needs to be
restructured, Mr. Chairman. The restructuring process needs to be
done in such a way as to provide shippers now served by the
Milwaukee with better rail service and to provide employees with
fair but not excessive employee protection, thereby assuring that
I C"rni,l('tli v. United Stares, 242 U.S. 470 (1917).
'Slinds. C., Sutherland on Statutary Construction, at § 46.01 (4th ed., 1973).
, it!.
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House bill~namely, an expedited method of abandonment and
sales and rationalization of labor protection costs.
With regard to the Rock Island, Mr. Chairman, I am convinced
that by' giving the Bankruptcy Court the authority for the expedit
ed abandonment and sales, the liquidation of the Rock Island Rail
road can proceed on an orderly basis.
We also feel in the House that it is important to permit the use
of existing loan programs or rehabilitation of those lines which will
be purchased by other carriers.
.
Congressman Florio .and I intend ,to offer our proposal on the
House floor tomorrow morning. I am hopeful that legislation can
be on the President's desk before Thursday so that the politically
appealing but very costly embargo is not necessary.
,
Mr. Chairman, thank you for permitting me to proceed in sum
mary fashion. I would be pleased to respond· to any questions that I
may have provoked. .
.'.
.
The 'CHAIRMAN. Well, thank you very much much for your state
ment.
Do you anticipate action on your, bill on the House floor tomor
row?
Mr. MADIGAN. That is correct, Mr. Chairman. We are on the
schedule tomorrow, and we anticipate being called tomorrow.
The CHAIRMAN. Senator Packwood?
Senator P ACJ;l:WOOD~ I have no questions.
The CHAIRMAN. Senator Magnuson?
Senator MAGNUSON. No, I have no questions.
The CHAIRMAN. Senator Warner1
Senator WARNER. Thank you, Mr. Chairman.
~
I am concerned about your labor protection provisions and, in
particular, that Congress may soon be faced with another problem
in connection with the Chrysler Corporation. If we are going to
establish new precedents here, I want it clearly in mind as to how
they got started and where we are going on this, because I am
concerned that we're in the wrong direction.
.
Could you, trace for me the genesis of the section in your bill,
which provides for $2,000 a year completed service, not to exceed
$25;000?"
.
Mr..MADIGAN. 'Well, Senator, we have to talk in terms of com
parisons. The'Washington Job Agreement in the railroad industry,
which 'goes back to 1935, wasorigiriaily an agreement between
railroad labor and railroad management. It guarantees labor pro
tection in excess of anythirig Mr. Florio and, I are contemplating.
On. two instances the Congress has formalized in legislation the
essence of the 1935 Agreement. One. of those being the ConRail
legislation; the other being the Amtrak legislation.
Senator WARNER. Now the ConRail seems to me to be a 'distinct
situation, because there the Government simply got in and handled
that reorganization. But here it is still in the private sector.
Mr. MADIGAN. What we are attempting to do,if I may make the
comparison, it would be possible under law presently for a person
to get up to 5 years' full salary labor protection under existing
Federal law,
.
We are talking about $2,000 a year for each year of service up to
a maximum of $25,000. So what we are talking about is consider
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ably less than what is provided, in' the existing law. Weare scaling
that back and attempting" instead of making those kinds of awards,
to concentrate on keepirig people working in the railroad industry
by offering new kinds of labor protection""'"'7namely, relocation costs
and supplemental insurance benefits, unemployment insurance
benefits for the first 3 years while someone goes from one job in
the railroad industry to another job in the railroad industry.
We feel-and as a matter of fact 1 think the American Associ~
ation of Railroads agrees with us-that the jobs available through
attrition in the railroad industry nationwide on an annual basis
exceed the maximum possible number of jobs that would be lost as
a result of a Milwaukee reorganization.
What we are going to attempt to do iIi our House bill is see that
those people continue working in the railroad industry by offering
.'
them incentives to do t h a t . '
Our. House bill also contains a provision that allows hiring r:;nl
roads to ignore other Federal laws and to give preference to the
unemployed Milwaukee employee.
Senator WARNER.Well; on that preference provision, is that still
to he a part of your bill? As I understand it, you have riot put it in
yet.. ,
'
'
.
'
' . ,..,
Mr. MADIGAN. The language will be different than that which we
originally contemplated, but we will have that language.
Senator WARNER. Have you made a change in the language to
get.,aroUJid what I.understand to be. the Equal Employment Oppor~
tunity .Commlssion indiciition- that'theprov.iSion would be discrimi
natory?'
,."
. .
Mr. MADIGAN. I believe that we have that worked out..
Senator'WARNER. You are going to make the Gorrection?
Mr. MADIGAN. Yes, sir.
.
' ,
Senator WARr.i:ER.To corne back to the Senate bill,.it seems to me
that the Senate bill handles the situation, but in a manner that
does not set a precedent for direct Federal intervention.
Mr.MAnIGAN.. Well, if! may make the .point again, at the risk of
being redundant, I think the, precedent has already been estab
lished,both in COnRail and in Amtrak. The precedent is there for
Federal'(jovernrnent involvement in labor prote,ction costs: . . ,
What we are ,trying to .do is to. set a new and less co~tly prece
dent that has an emphasis on keeping people -on the job instead of
having them opt 'for a rather high award and going out of the
railroadiridustry..
."
Senator WARNER. Well, thank you. We h;ave a difference of view.
Senator MAGNUSON. Well, the House bill spells. out more of the
detail of the labor protection than the Senate bill. Is that not
corred?
Mr. MADIGAN. To the degree that 'I am not familiar with the
Senate bill, 1 would have to Yield to you, Senator. But our House
. ', "
bill is specific..
Senator MAGNUSON. It spells it out. The Senate bill does leave
.
some discretionary authority to handle the labor situation.
Mr. MADIGAN. We are trying to arrive at a cost in the House bill,
because we anticipate the Government loanfug the Milwaukee
estate the money up front to take care of the labor cost, and that
loan of Federal funds being a priority claim then against the
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estate. By setting specifics in the bill as to what is involved, we
hope then to be able to ,set the price ,.tag as well.
The CHAIRMAN. I may say, we have a letter here from the Equal
EmploYment Opportunity Commission raising questions about the
provisions of section 6 and section 9 of Senate Joint Resolution 114,
and suggesting that they be rewritten to remove their adverse
impact as far as the Equal EmploYment Opportunity situation is
con<:~rned.
.
If. there is no objection, I will, make this letter a part of the
record;
:
'
[The letter follows:]
EQUAL EMPLoYMENT QpPORTUNlTY, CoMMISSION,
Washington, D.C., October 25, 1979.
Hon. HOWARD W. CANNON, "
Chairman, Committee on Commerce, Science and Transportation,
US. Senate, Washington, D.C.
DEAR CHAIRMAN CANNON: I am writing on behalf ofthe Commission, with great
concern, regarding S.J. Res. 114, providing federal assistance for the Chicago, Mil.
waukee, St. Paul and Pacific Railroad Company. The Commission is very much
concerned that Sec. 6 and Sec. 9(e) of the bill, as currently drafted, would abrogate
civil rights laws related to equal employment opportunity, I have been authorized to
say that these concerns are also shared by the Administration.
We therefore ask that you take steps to ensure that the provisions of Sec. 6 and
Sec. 9 of S.J. Res. 114 are rewritten to re'move·thej.r adverse impact. Most impor
tantly, we ask that any labor protection provisions which are considered ,make clear
that federal. and State laws concerning equal employment oppOrtunity are unaffect
ed.
"
'
,,"
- ",
'
,
I am enclosing for the record of your heariDg 'a 'C9PY of a letter to Senator
Magnuson, outlining OUT coneerns.In'viewofthe' length of your Witness, list, I
appreciate your offer'to raise these concerns at the hearing.
"
With best ,regards"
, ,'i
ELEANOR HOLME!? NORToN.
Enclosure.
EQUAL EMPWYMENT OPPORTUNITY CoMMISSION,
'
W~hi7igton, D.C., October 25, 1979.
Hon. WARREN G. MAGNUSON,
U.S. Senate, Washington; D.C.
DEAR'SENATOR MAGNUSON: Kriowing 'of your special interest arid long history of
support for the civil rights efforts of the federal government, I am writing to draw
to your, attention two provisions of',S.J. Res. 11~, a bill which originated as a
substitute amendment, in the HouSe. We are concerned that Sec. 6 and· the corie
sponding Sec. 9(e), which. are identical in both House and Senate bills, would result
in an unprecedented abrogation of civil- rights laws affecting equal employment. Our
understanding ufthe situation in the House is that prior to introduction,- Members
had not been alerted to the adverse' civil rights implications of these provisions,
Since the Senate will be holding ,hearings, I wanted to make surethat,this matter
was brought to your attention. I have been authorized to state that this View of the
CommisSion is shared by the Administration.
'
In addition to very generous relocation and severance provisions-up to $25,000
plus accumulated leave and retirement benefits-Sec. 6· of S.J. Res. 114 would give
any employee separated by reason of the restructuring of the Milwaukee Railroad, a
right to any available job with any other railroad in the country, "notwithstanding
any provision of law which affects the granting of preferences or priorities or equal
treatment in employment."
.
.\
At present, the Milwaukee and seven other railroads are under consent decrees in
settlement of suits brought., by the EEOC. Examples include the consent decree in
settlement of a suit brought' against the Illinois Central, concerning the treatment
of blacks and Spanish surnamed AmeriCans; settlement of a suit against the Illinois
Central and the International Brotherhood of Firemen and Oilers, Roundhouse and
Shop Laborers, et ai. which alleged discrimination against blacks; settlement of a
suit against the Atchison, Topeka and Santa Fe Railway and the Brotherhood of
Locomotive Engineers, et al. concerning. the treatment of women; etc. We presume
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lhut these decrees would be unaffected. However, the issues of discrimination raised
ltv these suits are typical of problems existing within the industry.
Seven other railroads are currently in litigation, These suits grew out of charges
"rlginally brought by aggrieved individuals. In short, they do not reflect a govern
fll(mt policy of special scrutiny for the rail industry, so'much as they' reflect public
H'Hponse to an industry which has been especially egregious in its treatment of
minorities and women.
' '. ,
,
.
Indeed, the history of segregated unions. and .job ·.assignments-of for example,
"ll/lfining blacks to certain positions on tram crews-is widely known and, more,
Ihnn almost any other industry, was rigidly enforced as the rule rather than the
JI~ception. So while we can see no justification for ex~mpting any industry from the
l)bligation to take reasonable steps as remedial action for past discrimination, it
!"ould be particularly inappropriate to do so for the railroad. Government policy has
I",en to link federal funds to compliance with civil rights laws. By creating an
l\xplicit exemption, S.J. Res. 114 eStablishes a reverse and wholly anomalous prece
!lent 'for other corporations which may request federal aid to avoid insolvency.
We therefore ask, on behalf of the Administration, that you take stepS to ensure
that the provisions of Sec. 6 and Sec. 9 of S.J. Res. 114 are rewritten to remove their
ndverse impact on women and Il)inorities. Any labor protection provision should
make clear that equal employment oPPOrtunity laws are unaffected.
..',
We have been advised by the Office of Management and Budget that there is no
objection to the submission of this report from the' standpoint of the Administra
t,ion's Pr9gram.
Again, as in the past, I want to thank you for your very generous support of this
ngency's efforts in enfor<::ing the equal employment opportunity mandates of the
federal 'government.
Sincerely,
ELEANOR HOLMES NORTON, Chair.

The CHAIRMAN. Senator Exon?
Senator ExON. No questions, Mr. Chairman.
The CHAIRMAN. Thank you very much, sir. We appreciate you
being here.
Mr. MADIGAN. Thank you, very much.
The CHAIRMAN. Next we will hear from a panel of Mr. Richard
Ogilvie, trustee, Milwaukee Railroad; Mr. Robert E. Dunlap, presi
dent and chief operating officer, Chicago Milwaukee Corp.
All right, gentJemen.
STATEMENTS' OF RICHARD OGILVIE,TRUSTEE, MILWAUKEE
RAILROAD; AND ROBERT E. DUNLAP;. PRESIDENT AND CHIEF
OPERATING OFFICER, CHICAGO MILWAUKEE CORP.

Mr.. OGILVIE. Mr. Chairman, members of the committe'e, my
name I S - 
Senator MAGNUSON. Mr. Chairman, could I make a statement? I
want to say that I appreciate the cooperation that the trustee and
the Governor have given us in this matter, very much, in trying to
work something out. I appreciate it very much.
Mr. OGILVIE. Thank you,Senator Magnuson.
The CHAIRMAN. All right, sir.
Mr. OGILVIE. My name is Richard Ogilvie. I am the trustee of the
Chicago, Milwaukee, St. Paul, & Pacific Railroad Co.
.
Mr. Chairman, I have filed a rather extensive statement, togeth
er with appendices, which I will not read in full, although I would
like to highlight some parts of it. I would also like, with the
committee's permission, to file the order which will be filed in the
Reorganization Court, I believe this' afternoon, together with the
record of the judge's comments last Friday.
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The CHAIRMAN. All right, sir, your statement will be made apart
of the record in full, and you may file with' us later in the day the
copies of the additional order and the judge's comments..
Mr. OGILVIE,..A llright, sir.
First of all I would like to, as I have on earlier occasions, remind
the committee that our railroad's losses are, as I have character
ized them, staggering-$82 million in 1978; $93 million in the first
9 months of 1979. .
'. _.
.
.
Indonnection with track rehabilitation, this alone would cost
$540 million for the entire system; and equipment rehabilitation
would cost 'about :$160 million. In my judgment, Federal grants for
at least 6ne~half billion dollars for rehabilitation, and a quarter of
a bilfHm dollars' to offset operating losses, would be necessary to
give the entire Milwaukee systema.fighting chance.
.
The ESOP, which has been discussed earlier,in my opinion will
not alleviate therequiremepts for Federal funds. Whether the
trustee or an, ESOPcontinuE:l!3 to operate it,the figures that! have
given you would be appropriate in both situations.
I would like to advise the committee that we have reached agree
ments to sell the Metaline Falls Line and the Port Angeles Line in
Washington. We have:an agreement in principle with the Union
Pacific to sell them portions of our western properties, and I am
confident that our sale program will provide continued service on
substantially all lines classified as essential in the Washington
State plan and will meet the most crucial' needs of other States.
. Senator Magnuson, 1 believe that one of the planners for our
railroad .discussed in detail with a member of your staff what we
would see as resulting from our proposal in your State, with specif
ic lines and who would be operating them.
The Reorganization Court, Mr. Chairman, has stated its concern
for the protection of whatever equity the shareholders may ·yet
have. This concern is timely, since our reorganization plan already
filed contemplates that the common stock of the Milwaukee may
have .no value. And 1 must advise that grants of operating funds
would be more realistic than loans, since the Milwaukee is unlikely
to be. able to repay the' operating funds provided by the proposed
legislation.
:
.
....
I would like to refer to some of the legislation that is being
considered.
.
Subsections 8(e) and (£) of S. 1905, which parallel subsections
15(e) and (£) of Senate Joint Resolution 114, would be extremely
helpful.in reorganizing a viable Milwaukee system, assuring that
labor protection costs. do not impose too onerous a burden, and in
allowing an equipment repair program to take place during the
freeze period.
.
S. 1905 is particularly sound; since it does not create a presump
tion that an ESOP is .feasible. I fear that the standards in section
4(c) of Senate Joint Resolution 114 and the presumption of feasibil
ity would result in the Interstate Commerce Commission approving
an ESOP which lacks the funding to succeed. And I should caution
you that in my opinion the Milwaukee Railroad problems will be
right back in Congress lap if that is a conclusion of the Commis
sion.

This problem is compounded in section 4(c) ofS. J. Res 114 which
allows an ESOP to be implemented even if its sponsors ha.ve no
funds in hand to operate the railroad. It is my view to allow
employees affected by our restructuring to receive prompt and
certain settlement payments, and to limit such payments to $75
million from the estate, is good for labor, good for our other credi
tors, and in the public interest, and I support what Congressman
Madigan has earlier stated to your committee.
I would urge the Congress to do all that is necessary to make
certain that the settlement program is made effective and that the
$75 million limit on such payments is held in place through strict
adherence' to the election provisions that are provided, and the pro
rata distribution provisions of Senate Joint Resolution 114 and
House Joint Resolution 341, section 8(c) of S. 905. Because our
concern' is with the existence of the settlement .program and the
amount of the settlement. I am not commenting upon the detailed
compensation provisions such as sections 7 through 12 of Senate
Joint Resolution 114, and I would urge the Congress to consider
other factors which are set forth in my statement.
That, sir, is the essence of what my more lengthy statement
would provide,
I would agree with what Mr. Swinburn stated as to the conclu
sions which he made in the earlier part of his statement abou~ the
status of this property.
."
.
I would- &So point out, Mr. Chairman, that when we're talking
about rehabilitation, I would like to remind the committee that it
now takes between 6 and 7 days for a Milwaukee train transiting
from Chicago to the Pacific coast, as opposed to about one-third
that time for another railroad.
It would be our judgment that, With the onset of heavy weather,
that is going to be even further extended in terms of the amount of
time it is going to take to move our traffic over that line. There
will be no rehabilitation that can take place duriI;lg the winter
months on lines west. We are going to have.to have subsidies in
order to operate this railroad..
.
Finally, I would state: Keep in mind that the money that has
been running this railroad has been at the expense of this estate.
The CHAIRMAN. Has been what?
Mr. OGILVIE. Has been at the expense of the estate. I mean, we
have borrowed from ourself in order to keep it going with Congr~s
siona! approval.
The CHAIRMAN. You're saying here that the money that you
borrowed' takes a priority over the claims of the stockholders.
M·r. OGILVIE. Yes, sir.
:
The CHAIRMAN. Now, in your judgment, is there any possible
chance of this becoming a viable operation?
Mr. OGILVIE. The total system? I have looked at it personally. In
my opinion, it is not possible.
The CHAIRMAN. If $5 million-you heard the testimony here this
morning-if $5 million in ERSA funds were made available, would
you be willing to withdraw your request for an embargo and con
tinued service for a period such as 10 days to give use some
breathing room to see what might be accomplished?
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Mr. OGILVIE. Mr. Chairman, whatever this Congress legislates, I
will follow. If that is your will, then we will make that representa
tion to the reorga,nization court.
The CHAIRMAN. Do you think 10 days would give the opportunity
to try, to find where we go from here?
Mr. OGILVIE. No, 1 do not. I have had at least three meetings
with representatives of the new Milwaukee Lines, and I have a
meetin& scheduled later this week with them. -In my opinion, on
the baSIS of our discussions, they are 'not in a position-although
they may surprise; me-to come up with any kind of a definitive
program within the 10 day~ you aretalking about.' - - ' ,
The .CHAIRMAN. What do you ::lee as the minimum period of time
in order to give the opportunity for a plan to be presented?
Mr. pGILviE. I think it would b,ebetter coining from them. I can't
really give you an assessment, and they are going to testify later, I
believe.
'
, '
The CHAIRMAN. That's cor:rect.
Senator MAGNUSON. You mentioned that it takes 5 to 7 days to
transfer, to move-the Milwaukee ,was never known as a fast
freight line.
," '
'
For years it never has. It catered to bulk cargo that didri't make
any difference whether it was 3, 5, 7 'or 10 days, and I don't suppose
we'll ,ever make ita fast freight line. But I just wanted to make
that observation.
"
Mr. OGILVIE. If I may respond, Senator, when I was making my
first inspection, some of the old timers were talking about silk
trains which I'd never heard of. Apparently in those early days; the
cargoes of silk would be landed in the Seattle port area ana would
go on a high priontybasis across our system; We also referred to,
when we ran the Hiawatha trains at speeds of 60 or 70 miles per
hour, I want to tell you-
Senator BAucus.Will the Senator yield on that? Old timers tell
me that about 1970 or 1971, the Milwaukee actually beat the BN
by 18 hours from Chicago to the coast, but deterioration of track
service has become extraordinary.,
"
'
Mr. ()GILVIE. This has been referred to earlier. While we do not
have
lot of, originating traffic in lines west of us, they were
developed with the idea that we could, move from Chicago to the
Twin Cities to the west coast on a very expedited basis. The only
problem is, they opened the Panama Canal 3 years after that
railroad was completed. That was where our 'freight went.
Sen~tor MAGNUSON. We had exactly the same situation, the dete
rioration of the ,roadbed, with the northeastern corridor, and we
stepped in, and now we're bringing it back. But we wanted 30 days
at least to look at this and see what we can do and maybe ought to
agree to a little more time.
Mr. OGILVIE. Despite what I say, I'm not trying to give you any
predictions as to whether-we'll follow your legislation, but we
also, of course, as you, have to follow the mandate of the court.
The CHAIRMAN. In your testimony, you indicated that the Mil
waukee is unlikely to be able to repay the operating funds prom
ised by the proposed legislation. Now in the U.S. Court of Appeals'
decision of October 2, 1979, they showed a surplus of more than
$400 million, not including labor protection. If labor claims can be

settled for approximately $75 million, as we heard this morning
here, do you anticipate that the estate can repay loans subordinat
ed to creditors' claims?
'
Mr. OGILVIE. I did not make that representation.
[The statement follows:]

a

STATEMENT OF" RICHARD

B.

OGILVIE

My name is, Richard B. Ogilvie. I am the Tl:ustee of the Chicago, Milwaukee, St.
Paul and Pacific Railroad Company. I have previously served as Governor Of
Illinois and have held several other governme,nt positions. I am a director of a
number of business rorporations and a practicing lawyer. With me today, is my
counsel, John W. Rove, and our Washington representative, D. Michael Murray.
I very much appreciate the opportunity to appear before the Committee today. At
the outset, I would like to commend Senator Cannon, the Chaii'man of this Commit
tee, Senator Long, thf Chairman of the Surface Transportation Subcommittee and
Senator Magnuson, the Chairman of the Appropriations Committee, f()r recognizing
that the Milwaukee Eoad's crisis merits the attention of Congress. In the House,
Congressmen Staggers, Florio and Madigan merit similar thanks. The citizens of the
states through which the Milwaukee passes have been well served by their congres
sional delegations'. ,Senators Baucus, Durenberger, McGovern, Melcher and Nelson
and Congressmen RellSS, McClory and Sensenbrenner have held a number of con
structive conversations with me and I know that other members have, also, ,been
active. The United States Department of Transportation has also been most diligent
in capably and thoroughly analyzing the grim facts'which face our railroad and in
taking positions whiclI reflect the limitations in current legislation and fimding.
In these remarks, I will describe eight key facts upon which the policy making of
Congress must focus:
First: The Milwaukee will suspend operations over about two-thirds of its system
either on November 1, 1979, or on November 30, 1979, unless Congress proVides
funds on appropriate 1erms to continue these operations. The Reorganization Court
has found a partial embargo necessary but has directed that the date be deferred to
November 30, 1979, if $15 million in subordinated funds are provided under the
resolution recently pa35ed by Congress. The Unted States Court of Appeals has also
determined that the Reorganization Court should not authorize borrowings which
displace the Milwaukee's security holders in order to maintain operations in a
hopeless situation. We have not yet obtained the necessary "funds at the time this is
written and, I expect the embargo date will be certain when I appear before the
Committee.
"
,
Second: The railroad's losses are staggering-$82 million in 1978; $93 million in
the first nine months of 1979. Winter weather is again near and losses averaging
$10 million to $15 million per month must be anticipated over the next six months.
These losses will continue until necessary restructuring and rehabilitation are sub
stantially completed.
Third: Rehabilitation and new equipment require,merits are extremely heavy.
Track rehabilitation alone would cost about $540 million dollars for the entire
system. Equipment rehabilitation would cost about $160 million. In addition the
need for new equipment woUld require an additional' commitment of $725 million.
These requirements are stated at today's prices and are derived from the ,Reorgani
zation Plan. These estimates have been developed by independent consultants as
well as iny officers. For example, Thomas K. Dyer, formerly chief engineer of-the
Boston and Maine, and Harry Williamson, formerly chief engineer of the Southern
Pacific, assisted in these dp.terminations. In considering the importance of these
rehabilitation requirements, I urge Congress to bear in mind that, in 1978 alone, the
Milwaukee's transcontinental competitors, Burlington Northern and Union Pacific
spend-about $15 billion and $650 million respectively on track and equipment. An ill
equipped and ill maintained railroad cannot compete with these companies.
Fourth: If the entire system is to be maintained a large portion of the $700
million in rehabilitation funds must come from Congress under new legislation.
While lease fmancing of new equipment and state or shipper assistance can meet
some of the Milwaukee's requirements, the federal government is the only possible
source for most of the rehabilitation and operating funds which would be needed to
reorganize the whole railroad. I am currently utilizing the 4-R Act to obtain funds,
but neither the present appropriation levels nor the security and repayment re
quirements in the 4-R Act permit the Department of Transportation to lend us
funds of the magnitude required for the entire system on terms which would allow a
reorganization to takf place. In my judgment federal grants of at least one-half
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billion dollars for rehabilitation and ope-<juarter billion dollars to offset operating
loSses would be ne\=essary to.. give the entire Milwaukee system a fighting chance.
. Fifth: In the absence of major restructuring the Milwaukee system will not be
viable for the foreseeable future. The year long effort of Booz, Allen and Hamilton
and the studies of the Department of Transportation demonstrate that through 1986
th\l entire Milwaukee sysbem cannot generate sufficient railway operating income to
service existing debt and indebtedness incurred for rehabilitation and operating
losses. I am familiar with the recent review by Policy and Management Associates
and the Federal Railroad Administration's critique of that report. The Policy and
Management Associates Report is based upon speculation which is totally unrealis
tic. In pll,rticular, I would point out that the coal traffic discussed in the PMA study
moves east from the Milwaukee II terminus at Miles City, Montana, which does not
justify rehabilitating a railroad system west of that point. Moreover the Burlington
Northern is better positioned to obtain most of the coal traffic described in that
report. A more detailed review of the PMA report is submitted for the record as
Appendix A to ·this statement. In sum, the entire Milwaukee cannot be self-suffi
cient until the late 1980s, if ever, and is unlikely ever to repay the federal funds
which are necessary to continue the operations and to fmance the rehabilitation of
the entir~ system.
.
Sixth: An ESOP will not alleviate the requirements for federal funds. While an
employee or employee-shipper stock ownership plan may be a useful tool in railroad
fmancial structuring, the ESOP fmancingwhich might. amount to several hundred
million dollars, would require repayment with the burden of repayment falling on
the Milwaukee. Although an ESOP may result in productivity gains, the formation
of a new organization will not supply the necessary rail, ties and ballast or offset
deficits of the magnitude presently being experienced. Neither will a change of
management. During the past three years, the Milwaukee has gone from control by
a board of directors to the stewardship of Stanley E. G. Hillman as Trustee and now
to my supervision. While Mr. Hillman and I have both made adjustments where
necessary and I will continue to do so, we have found that the Milwaukee has many
competent people at all levels. Many of its managers grew up on the West end of
our system or have spend much of their lives in operating transcontinental rail
roads. Make no mistake, there is no midwestern bias ~ong this group. If the funds
were available on appropriate terms to operate an entire system, these people would
do so with devotion and pride and I would be happy to direct their effoits..
Seventh: Substantial restructuring of the Milwaukee can occur with minimal
impact upon present shippers. The Milwaukee IT system shown on Appendix B and
the potential line segment sales described oli Appendix C would protect more than
94 percent of Milwaukee shipments, including all significant coal movements. For
example, we have already reached agreements to sell the Metaline Falls line and
the Port Angeles line in Washington and are close to an agreement with the Union
Pacific. I am confident that our sale program will provide continued service on
substantially all lines classified as essential in the Washington state rail plan and
will meet the most crucial needs of other states.
Eighth: To delay a decision jeopardizes .all opportunities. While we deliberate and
evaluate..the future of the Milwaukee, track is deteriorating, shippers are choosing
alternatives and employees are finding other jobs. Simply funding continued oper
ation without rehabilitation or restructuring continues decay.
These facts have caused me to pursue the '.'Milwaukee IT" reorganization de
scribed m our Reorganization Plan. Rehabilitation of the smaller system could be
performed with funds available under the 4-R Act or extensions of that Act and
from the sale of assets in other parts of the system. Our prospects for viability are
simply much greater along the line from Louisville through Chicago, Milwaukee
and the 'Twin Cities to Miles City where we are well positioned geographically and
have strong market loyalties than in the transcontinental market where our ge(}
graphic position is less favorable and the Burlington Northern and Union Pacific
provide overpowering competition. Under all of these circumstances, as Trustee, I
cannot ask the Reorganization Court to displace the rights of the Milwaukee's
security holders and other creditors in order to continue all operations or to assume
massive rehabilitation debts for the entire system. In my view, the restructuring we
have proposed is consistent with the policy which Congress set in the 4-R Act
concerning "the encouragement of efforts to restructure the [railway] system on a
more economically justified basis."
If the objectives of the Congress are to minimize the necessary federal investment
and to maximize the likelihood that Milwaukee II can be reorganized as a private
railroad, I urge that the Congress allow the embargo which the Reorganization
Court has ordered to go into effect. 1 recognize, however, the special breadth of the

decision-making with which the Congress is entrusted and the interest of some
members in providing increased rail competition and in assuring adequate rail
tranSportation to their constituents for the next century. While I believe these
concerns could be met through our sale program, or through the purchase· by the
government of the Milwaukee's line West of Miles City, Montana, for a "rail bank,"
Congress may find the rehabilitation levels which I have described to be an appr(}
priate federal investment and may wish to provide further time to review such
possibilities. In that spirit we have reviewed the pending legislation, S. 1905!S.J.
Res. 114 and H.J. Res. 341.
I respectfully offer the following observations which are designed to improve the
working of the legislation and to assure that a freeze of the present system does not
cause irreparable harm to the potentially viable por~ions of our railroad. In my
remarks I will address only major features of the pending bills. I have asked my
counsel to submit more detailed comments to the Committee Staff.

,

THE FREEZE AND ITS FINANCING

Each of the three bills would freeze the current Milwaukee system in operation
until midwinter if an ESOP is proposed and until the Spring if an ESOP is found
feasible. Each bill would finance operations during this period with funds provided
under the Emergency Rail Services Act which would be subordinated to the claims
of the Milwaukee's creditors. In so providing, the Sponsors have properly recognized
that the estate of the Milwaukee has already borne heavy losses to protect the
public interest. The Reorganization Court has stated its concern for the protection
of whatever equity the shareholders may yet have. This concern is timely since our
Reorganization Plan already contemplates that the common stock of the Milwaukee
may have no value. I must advise that grants of operating funds would be more
realistic than loans since the Milwaukee is unlikely to be able to repay the operat
ing funds provided by the proposed legislation.
The Senate sponsors wisely recognized that the harm to tQe Milwaukee's viable
operations from a freeze must be offset by additional fmancial relief. Subsections
8(e) and (f) of S. 1905, which parallel subsections 159(e) and (f) of S.J. Res. 114, would
be extremely helpful in reorganizing a viable Milwaukee system, assuring that labor
protection costs do not impose too onerous a burden, and in allowing an equipment
repair program to take place during the freeze. These provisions are essential if the
freeze is not to handicap heavily our efforts to reorganize part of the railroad.
FINDINGS AND IMPLEMENTATION

Section 5 of S. 1905 and Section 4 of H.J. Res. 341 contain reasonable standards
for evaluating the feasibility of an ESOP. S. 1905 is particularly sound since it does
not create a presumption that an ESOP is feasible. I fear that the standards in
Section 4 of S.J. Res. 114 and the presumption of feasibility would result in the
Commission's approving an ESOP which lacks the funding to succeed. This problem
is compounded in section 4(c) of S.J. Res. 114 which allows an ESOP to be "imple
mented" even if its sponsors have no funds in hand to operate the railroad. Such
provisions will simply create another Milwaukee crisis for the Congress to solve at
great expense next year.
ABANDONMENTS AND SALES

I commend the sponsors for proposing to allow the Reorganization Court to
approve abandonments if the ESOP proposal fails. As Congress recognized in the
Bankruptcy Reform Act this authority is necessary since the Reorganization·Court
is far more familiar than is the Commission with the capability of an insolvent
railroad to provide service, and is able to act more responsively. We believe, howev
er, that the Court should also have the authority to allow a potential purchaser to
provide interim services over a line which may be sold, pending the Commission's
review of sale applications. Such a provision, which is present in Ii.J. Res. 341,
provides assurance that service on a potentially viable line will not be abandoned
pending time consuming sale proceedings. This provision will also protect the gov
ernment from additional directed service expense.
LABOR PROTECTION

. The creation of the labor protection settlement package in the three bills is a
most constructive effort and reflects credit on all who have been involved. In
particular I know that Congressmen Staggers, Florio, and Madigan and their staffs
have been working on the details of such a packe,ge for months. We appreciate this
effort since any restructuring of the Milwaukee, whether to Milwaukee II or to one
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of the alternatives proposed by others, is dependent upon such a program. In my
view, to allow employees affected by our. restructuring to receive prompt and certain
settlement payments and to limit such payments to $75 million from the 'estate is
good for labor, good for our other creditors and in the public interest. Much time
consuming litigation between labor and the other creditors with an "all or nothing"
decision as the result will he avoided if the settlement is offered and the affected
employees accept it. The uncertainty which presently exists with respect to the
validity of labor protection claims in a liquidation would be alleviated as would
questions about the priority of such claims. Employees will not be misled by the
prospect of vast calims which the Milwaukee cannot pay and the restructured
railroad wiUt not be ·saddled with impossible obligations.
I urge the Congress to dp all that is necessary to make certain that the settlement
program is made effective:-and that the $75 million limit on such payments is held
in place through strict adherence to the election provisions (Section 13 of S.J . Res.
114 and H.J. Res. 341) and the pro rata distribution provisions (Section 15(c) of S.J.
Res. 114 ar'Id H.J. Res 341; Section 8(c) of S. 905). Because our concern is with the
existence of the settlement program and the amount of the settlement, I am not
commenting upon the detailed compensation provisions such ~ se<;tions 7 through
12 of S.J. Res. 114. I would urge the Congress to consider several factors, however.
In the absence of such detailed .provisions, the proposal may be difficult to imple
ment and unacceptable to labor. If the benefits in the detailed provisions substan
tially exceed the $75 million provided by the estate there will be requests for new
federal funds. I would recommend careful attention to the views of the Department
of Transportation, the Railway Labor Executives Association and the National
Railway Labor Conference in this respect.
As I mdicated we will submit more detailed comments to the Staff. In conclusion I
would point out that if the points I have described are ~en into account, a bill
such as those before Congress can be enacted without harm to the viable portion of
the Milwaukee. However I continue to believe that the ESOP proposal .is doomed
without massive federal funding and would recommend that Congress focus its
attention on the real issues which are restructuring, rehabilitation, operation losses
and labor protection. An expensive delay is not itself a solution.
I appreciate the Committee's attention and pledge my help as Congress under
takes to develop appropriate policies. .
.
(Appendix 'A)
REVIEW OF POLICY AND MANAGEMENT AssoCIATES

(PMA)

MILWAUKEE LINES

STUDY

The Milwaukee Lines Study by PMA is not an independent analysis of the
Milwaukee Lines but rather a review of various studies conducted for the Trustee,
FRA, SORE (Twin Cities to Pacific Coast) and various governmental agencies and
commissions. Each study had its own unique assumptions, methodolo~es and con
clusions. PMA's work offers no new facts that would alter the .Trustee s conclusion,
which has been substantiated by the FRA, that lines West of Miles City, Montana
have no reasonable prospects of long run viability when considering the required
investment ~ommitment, competition to that market segment and ability to repay
rehabilitation and huge working capital deficit funds.
The conclusions drawn by PMA are based on speculation and facts which actually
support the inclusion of lines East of Miles City in" a reorganized Milwaukee II.
The Principal areas of deficiency in PMA's analysis are:
.
(1) The revenue base is severely overstated. In general, PMA utilized the 5 year
revenue lev~l incorporated in the SORE study. This base assumes a 71 percent
increase in revenues in the next 5 year period for the line West of the Twin Cities
without a site specific determination Le. origin and destination flow analysis. Booz,
Allen & Hamilton's specific traffic diversion analysis and detailed market 'opportu
nity assessments coupled with macro-economic commodity projections projected a 36
percent revenue growth in the long term may be realized for a Twin Cities transcon
tinental configuration, but only if substantial rehabilitation was completed and
equipment could be obtained on a timely basis. In addition to the lack of a specific
opportunity analysis, SORE's revenue projections were not substantiated by any
sophisticated analytical process. Moreover, only by quickly rehabilitating plant and
equipment can revenue levels rise. Since SORE's plant rehabilitation estimate is
less than one-half of 8ooz, Allen and Hamilton's estimate, which was compiled by
Messrs. Williamson and Dyer, renowned experts in the railway engineering field,
the plant they contemplate would not permit the higher revenue to be obtained
even if opportunities were available.

(2) Additional market opportunities were added byPMA to SORE's base revenue
levels. No correlation appears to have been made to determine whether SORE had
included all or part of the additional revenues in its phenomenal growth rate
estimate. The lack of such a correlation creates the possibility of double counting of
the opportunities in PMA's adjusted revenues.
PMA projected additional annual revenues in coal, grain and overseas container
business amounting to $65.2 million by year five (5). About 82 percent of this
increase, $53.2 million, was attributable to coal movements extrapolated from a
National Transportation Policy Study Commission (NTPSC) study of June, 1979. The
NTPSC study source ironically contradicts PMA's conclusion that a transcontinen
tal line is necessary for coal hauling. According to the study, the Milwaukee main
line east of Miles City, Montana to the Twin Cities is designated as a potential coal
corridor in the years ahead. This was an obvious conclusion drawn by the Trustee in
evaluating the segments included in the MILW II system. Long term (to year 2000)
projections indicate no need for the Milwaukee lines west of Miles City to be
available for handling coal. Specific coal mines, mentioned that will be originating
volume shipments were not contiguous to the Milwaukee main line west of Miles
City except for one of the smaller mines. PMA's coal projection is also incredible in
that it assumes a volume of 136,000 carloads, handling 9.5 million net tons of coal
by 1985. This volume averages about 70 net tons/carload; volume coal movements
are handled in 100 net tons/carload equipment. Seventy ton capacity equipment is
obsolete and in dwindling numbers and may even be extinct in five years. It is
generally recognized that to handle coal profitably, modem high capacity equipment
must be utilized. 'The revenue per carload appears to be considerably too high even
for a 100 ton capacity car. PMA projected increased annual revenues of $8.7 million
for grain traffic over the SORE base. This was an increase of 4,344 carloads or 21
percent increase. This increase was based on extrapolations of projections by the
Department of Agriculture using macro-economic evaluations of the Western states'
production rates. No site-specific analysis was performed to determine what portion
of the grain producing areas are contiguous to the Milwaukee Road. The Railroad is
not a major grain transportation source in this area. For instance, the Milwaukee
only handles about 8 percent to 9 percent of the wheat and barley produced in
Montana and only two counties in the entires state are served exclusively by the
Railroad. Using broad production indices in lieu of evaluating specific growing areas
and their physical relationship to the Milwaukee is certainly not an appropriate
analysis in considering major restructuring and investment decisions.
PMA projected additional annual revenues of $3.3 million in overseas container
traffic. This is highly competitive business with relatively low profit margins. A
rehabilitated plant and excellent equipment with expedited service is essential to
assure any potential for bottom line impact for this business. SORE's rehabilitation
program is woefully inadequate and therefore time sensitive business increases such
as imports/exports could not realistically be achieved as envisioned by PMA.
(3) The incremental cost analysis performed by PMA is totally beyond reason and
foundation. The additional annual revenues of $65.2 million results in an annual
incremental net railway operating income (NROn improvement of $36.1 million, or
55 percent. U,S. railroad industry in 1978 had a labor cost ratio of 51.6 percent to
revenues. Other costs such as material, fuel, payroll taxes, etc. will be incurred to
obtain revenue dollars. PMA projects an NROI of $60.6 million in year 5 based on
revenues of $30.5 million, an average 20 percent carry-{}own of revenues to NROI.
To test this result, consider the well maintained Union Pacific Railroad's financial
results in 1978. The Union Pacific carried only about 17 .percent of operating
revenues down to the NROI level. Within 5 years, PMA projects that the SORE
railroad will have a superior operating performance than the present Union Pacific.
PMA admits that close scrutiny of expense items was not performed by them. Close
scrutiny of cost elements is absolutely essential for any meaningful analysis. In
addition, PMA's assumption that a heavy concentration of unit coal trains on the
particular line segement would necessitate a review of plant rehabilitation require
ments since tonnage has a significant impact on rehabilitation expense levels. PMA
did not increase rehabilitation or maintenance costs to compensate for this tonnage.
(4) PMA's financial plan is woefully inadequate because it assumes: purchase of
assets at about 41 percent of their liquidation value; rehabilitation expenses to be
incurred are less than one-half required for competitive levels, working capital
deficits are understated by assuming rapid growth in income levels without physical
improvements completed or equipment available.
Two financing packages were displayed by PMA ranging from $414 million to
$548 million. It was presumed that Federal loan guarantees and preference shares
would be issued for the capital needs. No capital needs for debt required for
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locomotive and freight cars rehabilitation was included in the analysis. Interest
charges were calculated for the debt service but no provision was made for the
amortization of the principal involved. The presumption for financing thi$ enter
prise is that the U.S. Treasury would/rovide about one-half billion dollars to fund a
highly speculative railroad that woul try to compete with two very strong privately
owned railroads for the benefit of a very few special interests groups.
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(Appendix G--Exhibit 24)

Potential line segment sales
Segment:
..
Hampton, Wash-Lynden, Wash
Sukmas, Wash-8trandell, Wash
Bellingham, Wash
Everett, Wash
Port Angeles, Wash-Port Townsend, Wash
Seattle, Wash-Tacoma, Wash
"
Tacoma; Wash-Morton, Wash
Fredrickson, Wash-Chehalis, Wash
Helsing, Jet., Wash-Hoquiam, Wash
Rocky Point, Wash
,
Longview Jet., Wash-Longview, Wash
Maple Valley, Wash--cedar Falls, Wash
Cedar Falls, Wash-8noqualmie Falls, Wash
Othello, Wash-Warden, Wash
Moses Lake, Wash-Sieler, Wash
Metaline. Falls, Wash-Newport, Wash
Spokane, Wash
Spokane Bridge, Wash-Coeur d'Alene, Idaho
Manito, Wash-Plummer, Idaho
Plummer, Idaho-Avery, Idaho
St. Maries, Idaho-Purdue, Idaho
Schilling, Mont
Missoula, Mont
Bonner, Mont
Butte, Mont
Choteau, Mont-Fairfield, Mont
Vaughn, Mont-Emerson Jet., Mont
Great Falls, Mont and Vicinity
Geraldine, Mont-Lewistown, Mont
:
Lewistown, Mont-Heath, Mont..
Lewistown, Mont-Moore, Mont..
Aberdeen, S. Dak-Wolsey, S. Dak
Murdo, S. Dak-Mitchell, S. Dak
Trent, S. Dak-Hawarden, Iowa
Canton, S. Dak-Mar<juette, Iowa
Marquette, Iowa-McGregor, Iowa
Spencer, Iowa-Herndon, Iowa
Herndon, Iowa-Panora, Iowa-Des Moines Iowa
Herndon, Iowa-Woodward Jct.-Clive, Iowa
Council Bluffs, Iowa
Louisa, Iowa-Marion, Iowa-Amana, Iowa
Edmore, Iewa-Sabula, Iowa
Ontonagop., Mich-Channing, Mich-Pembine, Wis

..
..
.
.
.
.
.
.
:

50.8
36.0
65.7
54.6
45.3
3.4
17.0

.
.

12.8
13.5

..
.
..
..
.
.
.
.
.
.
.
.
.
..
.
..
.
..
..
.
..
..
..
..
..

Total.....................................................................................................

5.4
8.0

;.
.
.
..

.

.

Route miles

i1.2
61.1

13.7
19.8
84.2
49.7

17.7
8.3
75.6
··9.2

17.6
73.0
142.4
71.9

294.9
1.3

103.9
54.1
33.5
27.4

49.8
130.3
1,663.1

The CHAIRMAN. All right, Mr. Dunlap. Do you want to make
your statement, sir?
Mr. DUNLAP. Yes, Mr. Chairman. I'll cut it down.
My name is Robert A. Dunlap. I am the president and chief
operating officer of the Chicago Milwaukee Corp., a non-operating
holding company which owns 96 percent of all the outstanding
common and preferred stock of the Chicago, Milwaukee, St. Paul,
& Pacific Co. I would like to thank you for allowing me the oppor
tunity to appear before this committee today.
The Chicago & Milwaukee Corp. is a publicly held company, and
its securities are traded on the New York Stock Exchange. We
have approximately 7,000 stockholders. The Chicago, Milwaukee,
St. Paul, & Pacific Railroad Corp. filed its petition for reorganiza
tion pursuant to section 77 of the Federal Bankruptcy Act on

December 19, 1977. Since that time the Chicago & Milwaukee Corp.
has had no control over the operations of the Milwaukee.
As the committee is aware, there has been appointed a successor
trustee, former Governor Ogilvie,' who has appeared before the
committee today.
It is not my intention to cover all the recommendations made by
the trustees or those of the distinguished Senators and Representa
tives who have appeared before you today. I would merely like to
inform the committee of the Chicago & Milwaukee Corp.'s position
in this matter and answer any questions that I am able.
I have with me our counsel, James H. Falk, of Washington, our
counsel, Leonard Gesas, and our railroad consultant, Isabel
Benham. Mr. Gesas and Ms. Benham are available to answer any
questions you may have.
The Milwaukee Road's record of losses is well known. In the 3
yearS preceding the railroad's petition for reorganization, rail
losses totaled some $100 million. By comparison, losses sustained
since the filing of the petition are projected to exceed $200 million.
On August 10, 1978, the trustees issued a plan for reorganization,
stating that a system called Milwaukee II could be viable. We want
to commend the trustees on the reference.
It is, our position, however, that such a plan is not feasible.
Government loans will not improve the long-term profitability of
the Milwaukee. We urge that there be no additional loans, and
there be a total embargo effective immediately of all Milwaukee
trackage. This is not only my personal' opinion but that of the
board of directors of the Chicago & Milwaukee Corp. as adopted in
a resolution of October 10, 1979. Additional Federal funds to the
Milwaukee would further erode the interest of the Milwaukee
shareholders, and this further erosion of investors' capital would
appear to be inconsistent with Congress intent as expressed in
other legislation.
We believe that the rights of the shareholders must be protected
and that the estate should not be further eroded. If a legislative
determination is made that the public interest requires a continu
ing operation of the Milwaukee and that this can be done only by
the infusion of large amounts of Federal funding, we feel that such
funds should be in the form of grants or loans, subordinated to the
equity interests of the stockholders.
,
Shareholders have been aware of their obligations to the public
interest. This obligation should not extend to the complete exhaus
tion of their monet~ry interests. Since the time Milwaukee fIled for
reorganization, the equity interests of the shareholders have been
reduced by well over $100 million and maintained in the public
interest, incurred additional operating losses and erosion of stock
holders' equity. Therefore, we feel that the shareholders' equity
must be protected through subordination of any new funding.
With proceedings before the reorganization court on October 17,
1979, both the judge and the counsel for the trustee expressed
concern for the rights of the shareholders of the Milwaukee. Spe
cifically, Judge McMillen indicated that if he had a free hand in
the matter, the presently authorized $15 million loan would be
subordinated to the common and preferred shareholder.
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On behalf of myself and the shareholders of the Chicago Milwau
kee Corp., we thank you again for your consideration in this
matter. We know you have heard very much of this before in
various forms; however, I reiterate that the Milwaukee sharehold
ers do not seek or want additional Federal funds.
The CHAIRMAN. Thank you, Mr. Dunlap. You heard my question
to Governor Ogilvie a few moments ago. If the labor claims could
be settled for approximately $75 million, as has been discussed
here today, do you anticipate that the ,estate could repay loans
subordinated to creditors biennially?
Mr. DUNLAP. No, sir.
The CHAIRMAN. Senator Packwood?
Senatol' PACKWOOD. No questions.
The CHAIRMAN. Senator Magnuson?
SenatoI: MAGNUSON. Put a list of the board of directors of the
Milwaukee Railroad in the record, will you? Where do they corne
from?
Mr. DUNLAP. Sir, I'll get it. I'll put it in the record.
[The following information was subsequently received for the
record.]

Senator EXON. Mr. Dunlap, I just reread the last statement you
made: "However, I reiterate that the Milwaukee shareholders do
not seek or want additional Federal funds." That's the most unbe
lievable statement that I've ever heard made since I have been a
Member of the U.S. Senate. For someone to' come here and not
want Federal funds is almost revolutionary.
I want to go back, though, a little more seriously because what
we're talking about is the heart of the whole problem that we on
this committee, at, least in the U.s. Senate, have with our difficult
situation with regard to the railroad. I, for one, am not moved a
great deal by your statement that on March 23, President Carter
submitted to Congress a special message on freight rail deregula
tion, and you quote the President that the solution to the railroads'
difficulties is not massive government subsidies or new government
intervention.
I would just say that we're dealing with a most, most difficult
situation here. I, for one, hope that the Congress does not do
anything to further impair the already bankrupt and disastrous
situation that the stockholders of the Milwaukee fmd themselves
in. And I have noted statements of appreciation by the Senators
whose States are most directly involved in this road that you've
attempted to be cooperative.
You say, though, in your statement that you hope that we will
not do anything, that we will allow the judge's ruling of last Friday
to stand, and that, in essence, the railroad would go out of busi
ness, as I understand it, basically west of South Dakota. Is that
correct?
'
Mr. OGILVIE. Miles City, Mont.
Senator EXON. Miles City, Mont. I suspect that in the end that
might not be the final decision of this committee in view of the fact
that we might feel, without impairing the stockholders any further,
that we might want to give some additional time-although as
those of us here now and those of you in the private industry
know, it's most convenient to put things off down the line some
place.
Is there a reasonable compromise between the decision, Mr.
Durilap, that you have taken that we do nothing now and let the
judge's order stand and doing what some have suggested-massive
government intervention? There have been some statements made
in this regard. I don't want to put you on the spot, but if you were
in the position of someone like myself who recognized that simply
the President saying that massive new government programs
aren't good at this time, we also have to recognize that we're facing
a very serious situation with regard to captive to shippers, with
regard to the agricultural area, with regard to the towns served by
your road, and we're going to have to make a decision, it seems to
me, somewhere along the line whether we are going to pump in
additional billions of dollars, not only to the Milwaukee but to the
whole sagging railroad picture throughout the United States which
most of us recognize is pretty bleak, with some certain exceptions.
In a nutshell, without putting you on the spot, do you have any
compromises that you might suggest to me, if I say, no, I'm not in
favor of doing nothing and allowing the judge's order to stand, nor
am I in favor, at least at this time, continuing millions and billions

NAMES AND AFFILIATIONS OF THE DIRECTORS OF THE COMPANY

Tilden Cummings, Continentallllinois National Bank and Trust Co. of Chicago, 231
S. LaSalle Street, Chicago, Ill.
Jerry Finkelstein, chairman of the board, Struthers Wells Corp., 630 Fifth Avenue,
New York, N.Y.
Laurence S. Kaplan, M. S. Kaplan Co., 666 North Lake Shore Drive, Chicago, Ill.
William G. Karnes, 200 E. Randolph Drive, Chicago, lll.
Joseph A. Maun, Maun, Green, Hayes, Simon, Murray and Johanneson, 332 Hanun
Building, St. Paul, Minn.
'
Robert C. Reed, 960 Indigo Point, Delray Beach, Fla.
Donald F. Hunter,Suite 460, Shelard Plaza, Minneapolis, Minn.
Arthur Rubloff, 69 W. Washington Street, Chicago, Ill.
Emory Williams, chairman of the board and chief executive officer, Sears Bank &
Trust, Sears Tower, Chicago, Ill.
Emmett Dedmon, Hill & Knowlton, 111 W. Wacker Drive, Chicago, Ill.
Charles W. Metter, president and chief executive officer, 666 N. Lake Shore Drive,
Chicago,. m.

Senator MAGNUSON. I was just wondering if the Milwaukee was
being reorganized in Bankruptcy Court in Seattle, if it would be
the same configuration? Do you think so?
Mr. OGILVIE. If I were the trustee, yes, sir.
Senator MAGNUSON. The trustee?'
'
Mr. OGILVIE. I say if I were the trustee, yes, sir.
Senator MAGNUSON. All right.
Maybe .the Court would take an entirely different look at it in
those two towns, or in Butte, the Federal court in Butte.
Mr. OGILVIE. May I respond to the Senator's comment?
It's my judgment-I've been a trial lawyer for many years, Sena
tor-that Judge McMillen has leaned over backwards in this
matter to accommodate every possible interest, including, in my
opinion-
Senator MAGNUSON. Oh, I'm not criticizing you.
Mr. OGILVIE. Well I don't want to leave the impression-
Senator MAGNUSON. I appreciate what you've been doing. I have
no further questions.
The CHAIRMAN. Senator Exon?
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of dollars in investment in a railroad that at least you profession
als think has no chance of-surviving in its present mode.
Mr. DUNLAP. I think the best way to answer your question is to
understand that you' and I are in totally different positions. My
allegiance is to the stockholders of my company. Your allegiance is
to the welfare of the country. What we are saying is that we are
not in any way trying to hurt the public interest, but what we are
saying is tljiat we have eroded over $200~illion in the last 2 years
of this reOrganization, and we are just ,pleading and saying, fine,
we'll go along with it. :
But can we step out? Can you subordinate us to any further
loans that.go into the company?
Senator EXON. Well, loans going into the company, it's been
pointed oq.t by Governor Ogilvie, it seems to me, I suspect that
loans that have little or no chance of ever being repaid is a grant,
and we'd be much better to consider a grant, it seems to me. Then
that gets down to the heart of my question.
How much money, in your opinion as President of the road,
would be required in a grant to keep this going for a length of
time-I think 10 days was mentioned here somewhat earlier in the
testimony. I can't imagine that 10 days is a length of time where
very much is going to be accomplished. Again, I would ask you, if
you can, to give me an answer as to how much money in the form
Of a grant 00' you think would be necessary to keep the road going,
and for how long a time would you think this would be necessary,
and how much money do you think it would take so that by
congressional action we would not be directly penalizing private
capital that's already in serious jeopardy with a bankrupt road?
Mr: OGILVIE. Senator, I think maybe that question would more
properly be directed to me. I don't know that it needs to be said,
but while we sit here together, Mr. Dunlap's interests and mine are
not the same, necessarily. He has no responsibility for the railroad
at the present time. That is my burden.
When we were meeting with Senator Magnuson several weeks
ago, we understood that it was his interest and intent that we
would have $15 million to conduct the affairs of this railroad for 30
days beyond what was then the embargo date which is next Thurs
day.
Senator EXON. So until the first of December, roughly?
Mr. OGILVIE. We're talking about $15 million that we will need
to run this railroad through December 1. If we run it beyond that,
a pretty good rule of thumb is about $15 million a month through
the winter. It's less when we' get into the spring, so you can
multiply that by however many months it would be your interest
to continue this railroad operating. I think it's important to under
stand that we are in a position, in my opinion, to repay the Federal
loans that we got earlier. In fact, we would repay more if we
liquidate the whole railroad because we've got property of an esti
mated value of about $800 million. We have no railroad, but we
have a lot of real estate.
What I cannot represent is that we could repay loans beyond the
point that we have borrowed so far under this present situation
with a drain on the estate. So I think you should keep in mind that

if we don't get it on a grant basis, its got to be on such a subordi
nated basis that realistically you're not going to get it paid back.
Senator EXON. As a trustee, then, would it be fair to assume that
you would say that if we would invest $15 million of taxpayers'
funds in this road for a period of 30 days, taking it up to December
1, that that in your opinion is not going to solve the problems or
begin to solve the problems, but it would allow a 30-day cooling-off
period to see if anything else can be worked out. And if we would
do what I just outlined and what I believe you said was one of the
options that we have on this side of the table, that that would not
impair any further the financial position of the private stockhold
ers that presently have investment therein.
Mr. OGILVIE. Let me say that I feel sorry for them, but that
really is not a high priority in terms of what I view my responsibil
ity to be, which is to preserve the public interest as best we can
and protect the creditors.
.
Senator EXON. Well, I agree with you, but again we're all coming
at this from <iifferent angles. I guess what I'm saying is, it always
seems unfair on the bottom line for the Government to come in
and say, "You stockholders, we're going to make you continue
operation of something that's going to cost you even more money
than the position that you're now in." Now maybe you don't have
to take consideration of that, but as a bottom line, I think we have
to have some consideration of that:
I guess what I'm saying is that if we in the Congress want this
road to continue for any length and period of time, we should be
putting up the money to do so and pretty much understand that
it's not a loan. It's going to be an outflow from the Treasury.
Mr. OGILVIE. Senator, in our reorganization plan, which is on file
with your committee, it is not contemplated that the shareholders
would get anything in the proposed reading of the reorganization.
The interest that is not represented here today, are the
bondholders.
Senator EXON. But again, if we put $15 million, the creditors, I
assume, would not be further impaired; is that correct?
.
Mr. OGILVIE. Hopefully, they would not.
Senator EXON. Thank you, Mr: Chairman.
Senator MAGNUSON. That's why we suggest that YOll subordinate
the amount. That's the very reason.
.
The CHAIRMAN. I think it would be COntingent upon that and on
the basis that the money was put in subordinate to the cr~ditors'
claims. Otherwise, their assets would be impaired by the priority
position that the Federal Government would have; is that correCt?
Mr. OGILVIE. Yes, sir.
. ' . ,,
Mr. Chairman, I don't often rise to defend any part of the Feder
al bureaucracy, but let me say-I may be exceeding the bounds
here-that the way that that resolution was passed, I don't think
the Secretary had discretion with sound legal advice to loan us the
$15 million. I think that was what the Senator intended, but that
unfortunately was not the way it came out, Senator.
Clearly, it was your intent that the legislation did not give him
that option.
The CHAIRMAN. Did you have any questions, Senator Baucus?
Senator BAUCUS. No questions, Mr. Chairman.
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I just want to thank Mr. Ogilvie for working with us. I know
we've met several times trying to find a reasonable solution to this,
and I want to express my appreciation here.
Mr. OGILVIE. Thank you.
The CHAIRMAN. FRA had no problem with this before we decided
to do it. Then they decided another way.
Mr. OGILVIE. I am not looking at motives. I am just saying that
as a lawyer that happens to be my conclusion.
.
The CHAl~MAN. Thank you very much, gentlemen. We appreciate
your being here.
. ' -.
.Senator BAUCUS. With the chairman's permission, I have several
items I would like to put into the record. They are statements by
Office of Rail Public Council witnesses in the pending ICC aban
donment proceedings. They deal with the profitability of the Mil
waukee's western lines.
.
The CHAiRMAN. If they're not already in the record, we'll make
them a part of the record by reference.!
Next we will hear from Mr. J. R. Snyder, national legislative
representative, UTU.
All right, Mr. Snyder.
STATEMENT OF J. R. SNYDER, CHAIRMAN, LEGISLATIVE COM
MITTEE, RAILWAY LABOR EXECUTIVES ASSOCIATIoN, AND
NATIONAL LEGISLATIVE DIRECTOR, UNITED TRANSPORTA
--TION UNION; ACCOMPANIED BY EDWARD D. FRIEDMAN; AND
WILLIAM G. MAHONEY, COUNSEL, RAILWAY LABOR EXECU
TIVES ASSOCIATION
M~. SNYDER. Thank yoil, Mr. Chairman, members of the cominit
tee, and staff. It's my pleasure to be here this morning. I am
wearing two hats as the national legislative director of the United
Transportation Union as well as chairman of the Railway Labor
Executives Association and the legislative committee. My friends
here also represent all of the 10,000 employees that are employed
on the Milwaukee Railroad. I have with me this morning, to my
left, Mr. Ed Friedman, who is counsel for the ~ilway Labor Ex
ecutives Association. I also have Mr. W. G. Mahoney, who is coun
sel to the Railway Labor Executives Association.
We have quite a large document here of testimony and in order
to cooperate with the committee, I would like the entire document
to be inserted in the record, Mr. Chairman.
TheCliA'iRMAN. It will be made a part of the record.
Mr. SNYDER.· I will confine my. remarks very briefly here to
conform with the committee's wishes. I would like to limit my
remarks to two of the legislative proposals before this committee,
S. 1905 and S.J. Res. 114.
But first I should like to note the major obstacles which have
faced the -employees, the shippers, and the public since the Milwau
kee problem came to crisis.
From the outset, the Department of Transportation has sought
the elimination of the Milwaukee as a transcontinental railroad,
and, despite the funding provided by the recently enacted appropri
ation, DOT may have succeeded, since it refused the Milwaukee
sufficient funds to continue operation; and the reorganization court
• The statements are in the Committee files_
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has ordered the embargo to be effective as of 12:01, Thursday,
November 1, 1979.
The DOT has therefore saved $10 million at the cost of perhaps
hundreds of millions. DOT actions have preempted the ongoing ICC
abandonment proceeding. They have preempted the ICC and the
fulfillment of its function and the evaluation of the reorganization
plan.
Finally and most importantly, they have preempted the Congress
in its consideration of these bills and of Senate Joint Resolution
341 and thwarted the efforts of Congress to provide itself time to
enact substantive legislation.
In my statement I have assumed that DOT will not continue its
defiant, brutal position but will afford the Congress and the Nation
the opportunity to provide rail service on a competitive basis. I fear
that it is a false assumption.
Our canvass of the employees' sentiment on the Milwaukee Road
today has satisfied that the employees are ready to surrender a
substantial part of their claims against the estate, valued at possi
bly more than $500 million, as consideration for the acquisition of
the railroad upon sufficient evidence of viability. The employees
directly and through their organization have contributed consider
ably more than $100,000 thus far in the effort to gain time to
develop this program to preserve the Milwaukee Road as a trans
continental system, if at all possible.
We should note at this point and in the light of DOT's action
that the cost to the Government posed by either S. 1905 or Senate
Joint Resolution 114 or House Joint Resolution 341 is no greater
than the cost of directed service, which the Government must do if
the Congress should fail to act on this legislation.
If the Milwaukee trustee plan of reorganization, or one of the
trustees' several planned embargos, which operation comes to
about the same results, is ever put into effect, some 5,000 employ
ees of the Milwaukee will be without jobs. Employees of the Mil
waukee are older than those found on most other U.S, railroads
because the younger employees, seeing the handwriting on the
wall, have left the Milwaukee to seek employment at other rail
roads or in other industries.
Among the employees represented by my own union, for in
stance, 50 percent are over 40 years of age, and 30 percent are over
50 years old. Among locomotive engineers, 45 percent are over 50
years old. These employees would have lost 20 to 40 years of hard
earned seniority. They would fmd it virtually impossible to find
work within or outside the railroad industry.
The embargo on Wednesday at midnight would result in no
protection for employees, and DOT should be aware of this. The
$75 million in obligation guarantees, contained in section 8(a) of S.
1905, places no requirements on a trustee to provide employees
with any protection other than afforded by the Interstate Com
merce Act. Indeed, those guarantees undoubtedly would be used by
the trustee as an offset of the ultimate obligation to employees
under section 11347 of the Interstate Commerce Act following the
employees' years of litigation to establish their claim,
Senate Joint Resolution 114, on the other hand, contains a
number of provisions which we believe essential. If effected, em
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ployees are to receive meaningful protection upon a restructuring
of the Milwaukee Railr-oad. While these provisions provid~ consid
erably less protection for employees than they are entitled to under
the Interstate COiI'llJ?erce Act and certainly less than employees
have traditionally received under earlier acts. of Congress. This
lesser protection would be provided' the employees when it is
needed most, at the time the employee is hurt.
Given the unique circumstances surrounding the Milwaukee situ
ation, tHe legislative paralysis' involved; and the fact that the em
ployees retained an election to seek the protection to which they
would normally be: entitled under the Interstate COmmerce Act,
the RLEA reluctantly but firmly supports the employee protection
arrangement contained in Senate Joint Resolutiori 114.
.
We respectfully submit that.in terms of human and economic
costs, Senate Joint Resolution 114 is the best bargain presently
available to this committee, and we earnestly recommend its adop
tioo,
.
.

In summary, S. 1905 contains no effeCtive monetary protection
for employees of the Milwaukee, and no aid to their securing other
employment. Senate Joint Resolution 114 contains such protection
and aid. Further, Senate Joint Resolution 114 is very similar to
House Joint Resolution 341 and therefore enhances the possibility
of swift enactment, which is so vital if all the efforts of Congress
are not to be rendered moot on DeCember 1, 1979.
Mr. Chairman~ that concludes our brief remarks.
The CHAIRMAN. Thank you, Mr. Snyder.
.
Do you believe that directed service will doom the opportunity to
form an E S O P ? "
Mr. SNYDER. Yes. We oppose the directed service on the Milwau
kee R,ailroad Unless it is provided by the Milwaukee itself. We do
think that the criteria worked out in Senate Joint ReSolution 114,
would give us a reasonable length of time to see if it is feasible or
possible to workout an ESOP·plan.
.
The. C.HAIRMAN. WoUld you comment on earlier criticisms of the
P. & M.A. study that was talked about this morning?
Mr. SNYDER. With your permission, I will let Mr. Friedman com
ment on. that. ..,
.
Mr'. FRIEDMAN.. -As I understand the point made by the ICC
Commissioner, he had no particular quarrel with the estimates of
revenue, but he did quarrel with the formula which was used to
identify costs. of carrying the freight-the coal and the grain-west.
As I ,recall, the formula was 0.5, and he thought the formula
would be higher. That's a matter that will have to be worked out.
That P. & M.A. report was put together during the month of
August, and some more time will be needed to really look into all
of the elements touching on that kind of problem. I would like to
say, though, that, as I understand it, the administration has estab
lished some new export priorities, new export priority initiatives,
which, as I understand it, will enhance the prospect of the Milwau
kee road carrying freight west, not east. The new export policy
initiatives will mean heavy export of coal and grain, and those
exports will be moving west-I mean, will be moving west, not east,
to Japan, to the Asian countries.
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I would think that the P. & M.A. report really has begun to show
some errors in the earlier reports and has to be very carefully
looked at.
The CHAIRMAN. Senator Packwoocl.
Senator PACKWOOD. No questions.
The CHAIRMAN. Senator Magnuson.
Senator MAGNUSON. Well, those reports don't anticipate any
future;' do they?
Mr. SNYDER. That's correct. They don't take into account-
Senator MAGNUSON. They just say it's allover.
Mr. SNYDER. They understate the .importance of coal and grain
shipments, which certainly under the new initiatives are going to
become very important. ,
'
,
Senator MAGNUSON. And the new trade agreements lean toward
more and more agricultural exports.
Mr. FRIEDMAN. That's correct.
Senator MAGNUSON. This is one of the big features of the line, I
think. The wheat from Montana, particularly, and the wheat that
we export. We export about three-quarters of our winter wheat in
the State of Washington; Montana, I think, more.
Senator BAUCUS. That's right; 80 percent.
,
Senator MAGNUSON. And the movements west-I am not familiar
with the coal situation, but I am familiar with the grain situation.
And surely, the anticipation of more freight is there, and, hopeful
ly, the Milwaukee line could take advantage. That's why I say that
the reports of the Department of Transportation don't anticipate
any future at all for the railroad. They just say, "Cut them all out.
There's no future because they've been losing money in the past."
That's what bothers me.
'
That's why the timing here is very important. And there are
some reports showing at least some anticipation of more handling
of freight, particularly of grain and, I guess, coal, too. I am not
familiar with the coal situation, but I do know the grain situation.
And the line west of Miles City picks up all kinds of little places
where they raise the wheat and the grain ,imd everything else, and
that's subject to export. It used to go down the Mississippi to New
Orleans, but more and more its going west.
And this year, with a particularly good grain crop, I was going to
ask the railroad administrator if they had ever seen wheat stacked
up on the ground for lack of freight cars and lack of transportation
facilities. Every year it happens to us-every year-stacked up on
the ground, particularly when they have a good big crop lik~ they
did this year. And the Milwaukee does serve a purpose.
.
. The CHAIRMAN. Senator Exon, would you excuse Senator Magnu
son and Senator Packwood and I for about 5 minutes. Finish with
this panel and then start on the next one, please.
Senator EXON [presiding]. All right.
.
Mr. Snyder, I would just have you for the record again-I think
we've heard it before, but for the record-on this particular road,
would you make a general statement with regard to that portion of
the testimony that Mr. Dunlop referred to, where he said on March
23, 1979 President Carter submitted to Congress a special message
on freight rail deregulation. What is the attitude of yourorganiza
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and the recom menda tion to the Presition to that specia l message .
_
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Senato r ExON. Thank you very much. And we apprec iate your
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[The statem ent follows:]
TIVE COMMIT TEE, RAILWAY LABOR
STATEM ENT OF J. R. SNYDER , CHAIRM AN, LEGISLA
TIVE DIRECTO R, UNITED TRANS
EXE:CUT IVES' AssOCIA TION AND NATIONA L LEGISLA
PORTATI ON UNION

Commit tee of the
My name is J. R. Snyder. I am Chairm an of the Legislat ive ive Director of the
Railway Labor Executiv es' Association and the Nationa l Legislat
of the Railwa,v
United Transpo rtation Union. I appear before you today on behalf
es of this nation s
Labor Executi ves' Association, its member s and the employe
approxi mately 10,000
railroad s whom they represen t, and particul arly on behalf of
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Railway Labor Building
member s of the Milwauk ee Road. My office is located in the me
are Mr. Edward D.
at 400 First Street, NW, Washing ton, DC. Accomp anying
Labor Executiv es'
Railway
the
to
counsel
y,
Mahone
G.
Friedma n and Mr. William
Association.
associat ion with
The Railway Labor Executiv es' Association is an unincorp orated
standard national and
which are affiliated the chief executiv e officers of all of the
tions whose
internat ional railway labor unions in the United States. The organiza
below: America n
chief executive officers are member s of the RLEA are listed
ers Association; Brother
Railway Supervis ors Association; America n Train Dispatchance
of Way Employes;
hood of Locomotive Enginee rs; Brotherh ood of Mainten Carmen of the United
Brotherh ood of Railroad Signalm en; Brotherh ood Railway
ip Clerks, Freight
States and Canada; Brother hood of Railway, Airline and Steamsh
ant Employe s & Bartend 
Handler s, Express and Station Employes; Hotel & Restaur
sts and Aerospa ce
ers Internat ional Union; Internat ional Associat ion of Machini iths; Internat ional
Workers; Internat ional Brother hood of Bpilerm akers and Blacksm
Firemen & Oilers;
Brotherh ood of Electric al Workers ; Internat ional Brotherh ood of ation of Masters ,
Internat ional Longsho remen's Association; Internat ional Organiz
al Association;
Mates & Pilots of America n; Nationa l Marine Enginee rs' Benefici ; Sheet Metal
Railroad Yardma sters of America ; Railway Employ es Dept., AFL-CIO
Union of North Amer
Workers ' Internat ional Association; Seafarer s Internat ionalrtation
Union.
ica; Transpo rt Workers Union of America n; United Transpo
ns dealing with the
The Congress has before it a number of bills and joint resolutio
of them, each of
Milwauk ee Road. Today I would like to limit my remarks to two
transpo rtation and
which is designed to achieve at least a partial solution toeetherailroad: S. 1905 and
economic problems caused by the collapse of the Milwauk railroad transpo rtation
S.J. Res. 114. As we are all so well aware, the Midwest
has ceased to
problem is not confmed to the Milwauk ee Road. The Rock Island
other midwes tern
operate its own properti es; and at least two, and perhaps three,
the overall midwes tern
railroad s are in less than secure condition. Unfortu nately,
any of the pending bills.
railroad problem will not be solved by enactme nt of
trace the events
My testimon y will be divided into three parts. First, I will brieflydifferen ces in the
which have brought about this hearing. Second, I will discuss thelated by them and
legislati on in terms of the ESOP and ESSOP plans contemp price for the folly
fmally I will turn to the subject of those who will pay thees.highest
of those who have manage d the Milwa uk~th e employe follow the same general
The bills which are the subject of the hearing today of H.J. Res. 341, which is
format and generall y resembl e the structur e and program differenc
es between these
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Admini strator
Until this point, the doctoral thesis of Robert E. Gallamo re, Deputy
be no more than
of the Federal Railroad Adminis tration (FRA) that there should
landscap e. The Booz
four transcon tinental railroad s, has dominat ed the Milwaukee
the Milwau kee Road as
Allen report commiss ioned by the Trustee in Bankrup tcy ofioned
by the Departm ent
well as the Consulti ng Center and Reebie studies, commissRoad had no future as a
of Transpo rtation (DOT) conclud ed that the Milwau kee from all but the Milwau
transcon tinental carrier. DOT's withdra wal of ERSA funds order issued by Judge
kee Core System in August, set the stage for the embargo
of all service on
Thomas R. McMillen in Septemb er, directin g a disconti, nuance
if carried out, will .result
Milwauk ee lines west effective October 31. This embargocountry,
which in turn will
in directed service by other railroad s in this part of the
vely termina ted as a compet
mean that the Milwauk ee Road will have been conclusi
will simply acquire all
itive transcon tinental railroad . The directed service carriers
ization Court
of the Milwauk ee custome rs. In short, the embargo , as the Reorgan
held, is actually a de [acto abandon ment.
have a triple pre
Such a result is, of course, a solution of last resort. It would
ted the ongoing I.e.c.
emptive impact: (1) DOT through its edict, will have pre-emp
in the fulfillm ent of
abandon ment proceedings; (2) it will have pre-emp ted the I.C.C.
(3) finally and most
its function in the evaluati on of the Reorgan ization Plan; and ation of these bills
importa ntly, it will have pre-emp ted the Congres s in its consider
, and preserva tion
and of H.J. Res. 341. A stay of executio n from this death sentence
I.C.C. function came
of the opportu nity for the consider ation of these bills and of the
and directin g the
in the form of H.J. Res. 412, reversin g the DOT's declarat ion competi tive trans
Secretar y of Transpo rtation to appy ERSA funds to maintai n the
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continental service on the Milwaukee until November 30, thereby giving Congress
sufficient time to deliberate on these bills.
The Bankruptcy Court, in, deference to the Congressional judgment expressed in
the form of H.J. Res.. 412 extended the date Of its embargo to November 30,
conditioned upon obtaining a subordinated loan. The Bankruptcy Court is following
the progress of these bills through the Congress very closely and has held a legisla
tive status report conference.
H.J. Res. 341, the Florio-Madigan version of the bills before this committee,
should be on the floor of the House of Representatives by the time this testimony is
presented., (
, '
.'
,
This is the point to which we have now come ;UteI' many months of great effort to
reverse the process which threatened the Milwaukee Road with extinction as a
competitive force in the Northwest. It has been a long; ardous up-hill fight thus far
simply to slow down the rsub to judgment by the doomsayers. In the cotir'seof this
effort, we have worked very ciosely with the staffs of the Senators and Congressmen
representirig the affected states and the representatives' of the states and the
shippers.,
'
,
As the chairman knows, we need time to study the feasibility of an employeeshipper acquisition of the railrQad.
,
Our canvas of employee f\entiment on the Milvvaukee Road to date has satisfied us
that the employees are ready to surrender a substantial part of their claims against
the estate-valued at p~sibly more than $500 million-as consideration for the
acquisition of the railroad upon sufficient evidence of viability. The employees
directly and through their organizations have contributed considerably more than
$100,000 thus far in the effort to gain time to develop this program to preserve the
Milwaukee Road as a transcontinental system, if at all possible.
Rail labor from the onset doubted the accUl'acy of the analysis and of the conclu
sions in the Booz-Allen report and in the other studies. Our skepticism that perhaps
something- was wrong, with so swift a verdict of hopelessness was confirmed, by the
attitudes and judgments generally expressed by the men who have been 'employed
on this railroad throughout their working lives. These views strengthened our
resolve to leave no stoneunturned in our effort, working with the coalition of,the
states and shippers, to determine whether the railroad was viable as a transconti
nental system.
,
We joined with the shippers, in August of this year,to commission an independ
ent assessment of these earlier studies. The result is the report of Policy and
Management Associates, a well known, reputable independent research organiza
tion, which identified basic errors in the revenue projections of the Booz-Allen and
DOT. The P and M conclusion demonstrates that our reluctance to accept the Booz
Allen and DOT studies was not unwarranted and that there is, after all, hope that
this railroad may continue to function as a competitor to the BUrlington-Northern.
The P and M study pOints up the significance of a heavy upturn in coal and in
grain traffic, as well as a growing market in container traffic, within the reach of
the transcontinental Milwaukee Railroad all of which was either understated or
overlooked by the doornsayers. The new export policy initiatives underscore this
point. The two major expoJ1, expansion commodities, covered by the new initiatives,
are grain and coal, d,estined to be shipped to the West. P and M translates this
aspect of'potential revenue into a profit position in the 1980's; given, of course,
rehabilitation of key sections of track', and roadbed as well as adequacy of
equipment.,
.
.
.
These P and M f'mdings ,have been capped by the f'mdings of the Office of Rail
Public Counsel that the Milwaukee Costing Department made a substantial error in
computing transportation expenses for train and engine costs on Lines West,
amounting to approximately $;J million. The error, consisted of an admitted double
count of these off- and on-branch costs.
According to the Office of Rail Public Counsel, the correction of this error shows
that the profit contribution for Milwaukee lines west of Miles City should have been
8wted 8S $12,703,555 for 1976; $11,027,034 for 1977; and $2,531,977 for the critical
cold winter year of 1978, even with Milwaukee's program of downgrading service in
this flection.
We 1l1'E' told that there are yet further errors in costing items involving the Lines
West not as yet quantified, which should result in a further improvement in the
profit position.
The Milwaukee Road has not been losing money on Lines West. This critical
fuetol' added to the correction of potential revenue estimates discussed in the P and
M report, vindicate the judgment, expressed in the pending bills, that additional

time is urgently needed to examine the future of this railroad, including a sufficient
period to work on an ESOP-ESSOP Program.
There are other considerations which bear on the need for this legislation. I.C.C.
approval of the BN merger was predicated upon continuing the competition from a
strengthened Milwaukee Railroad (See 331 ICC at p.271). The Office of Rail Public
Counsel, through its consultants in its recent testimony before the I.C.C., represent
ed that there is a sufficiency of traffic to support both BN and Milwaukee "if traffic
rights and car-haul practices are judiciously applied on the outset until traffic levels
recover sufficiently to permit full Milwaukee services." The BN thus far has shown
no indication of cooperating in this respect and the I.C.C., although it can do so, has
failed to direct such cooperation. It appears to us that the I.C.C. should take action
along these lines when the bills before this committee are enacted.
It is our understanding that because of all of these developments, the Executive
Branch is now engaged in a re-examination of the basis for its acceptance of the
earIier negative reports. It is hoped that in the near future this re-evaluation by the
Executive Branch will produce a positive impact on the project to maintain the
Milwaukee Railroad.
'
We should note that the cost to the government posed by either of these bills or
by H.J. Res. 341 is no greater than the cost of directed service which the govern-,
ment must inevitsbly bear if the Congress should fail to act on this legislation. In
other words, the cost of the death sentence and the cost of reprieve are approxi
mately the same over a 240 day period,
II. ESOP-ESSOP DIFFERENCES IN S. 1905 AND s.J. RES. 114.

Either of these bills will provide time to continue to work on the programs which
we have-described. Time, is, of course, absolutely essential. We feel that, in this
respect, S. 1905 and H.J. Res. 341 are insufficient. Each week counts. For example,
Mr. Louis Kelso, in the meeting with Senators Long and Baucus, and representa
tives of all of the railway labor organizations last spring, estimated that the devel
opment of an ESOP-ESSOP program would take six months. S. 1905 would require
completion of this complex task by December 1 of this year or approximately 30
days from now. In this connection, it would better serve the objective of these bills
to express the time factor in terms of days after effective date rather than in terms
of a calendar day certain.
The provisions in Section 4(a)(3) of S.J. Res. 114 on ESOP feasibility f'mdings are
sound in our judgment and we urge their acceptance by this committee in lieu of
the more troublesome provisions in S. 1905. Recent BLS studies show that produc
tivity in the rail industry is the highest in the' United States, and consequently
there should be no need to belabor the productivity point. Furthermore, the produc
tivity provisions in S. 1905, affecting, among other things, operating practices and
rules, would disrupt existing collective bargaining agreements and would destruc
tively intrude into the collective bargaining process.
For the same reasons, we urge the committee to eliminate the provisions in
Section 5(f) of S. 1905 requiring changes in work rules as a condition to acceptable
implementation of an ESOP-ESSOP program. The Milwaukee employee is commit
ted to his job, and further, he is committed to preserVing his railroad which he and
his antecedants have served throughout their working lives. They have already
committeed tens of thousands of dollars to preserve the railroad. They stand ready
to commit their claims as creditors of the bankrupt estate as an offset to the
acquisition costs to the ESOP-ESSOP bill, if acceptable. Provisions ofS. 1905 which
question this record of employee service and loyalty are, in our view, harmful.
The funding provisions in the feasibility f'mdings also warrant close examination.
If we are to be successful in establishing an ESOP-ESSOP program, there should
remain time for the Congress to consider appropriate legislation, possibly including
some form of f'mancial aid such as guarantees, to the extent that legislation may be
desirable. To condition feasibility on federal sources in existence prior to January 1,
1989, could be fatal to the entire effort.
,
We should also like to suggest that the provisions in S.J. Res. 114 requiring clear
and convincing evidence to overturn an I.C.C. determination of feasibility is impor
tant and should be retained.
' _ ".
In short, we would urge the committee to accept in its entirety the structure of
the feasibility findings appearing in Section 4 of H.J. Res. 114.
111. EFFEcrS UPON EMPLOYEES OF S. 1905 AND S.J. RES. 114

If the Milwaukee Trustee's Plan of Reorganization or one of the Trustee's several
planned embargoes-which, operationally, come to about the same result-::-is ever
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put into effect, some 5,000 employees of the Milwaukee will be without jobs. This
number represents just about one-half of the work force of that railroad.
Employees of the Milwaukee are older than those found on most other U.S.
railroads because the younger employees; seeing the handwriting on the" wall have
left the Milwaukee' to seek employment on oth~r railroads or in other industries,
Atnong the employees represented by my own union for instance, 50 percent are
Over 40 years of age and 30 percent are over 50 years old. Among locomotive
engineers, '45 percent are over 50 years old and an additional 12 percent are 15 to 25
years "from retirement. These employees will have lost 20 to ,40 years of hard-earned
seniority. They' will find it virtually impossible to find work within or outside the
railroad industry should the Trustee's plans for reorganization or embargo go into
,I
, 
effect.
Attached to my testimony as Exhibits A ,through G'are the statements of
representatives of various unions representing employees on the Milwaukee. These
statements were submitted under oath to the Interstate €ommerce Commission
dUring the recent hearings on the Milwaukee Trustee's application to abandon all
lines west of Miles City, Montana. I respectfully request that they be incorporated
and printed in the record of this proceeding. In examining these statements, one
;:nust keep in mind the fact that the abandonments they discuss are not nearly as
extensive' nor as severe as those contemplated by the Plan of Reorganization or the
second, embargo petition of the Trustee. Consequently, the employees' -testimony
should be viewed as a most conservative description ,of effects upon employees of
Milwaukee Road restructuring.
_
'
A comparative analysis of S. 1905 and S.J. Res. 114 reveals a distinct and basic
contrast in approach to the protection of the interests of these thousands of employ
ees and their families. S.J. Res. 114 provides affected employees with the right of an
election between the protections normally afforded employees in rail line abandon·
ment and sales proceedings before the Interstate Commerce Commission and specif
ic thought lesser pl'otections set forth in its Sections 7 through 12. These specified
protections would be paid in part by the estate of the Milwaukee Road and in part
by the government. S. 1905, on the other hand, provides the employee only that
protection normally imposed by, the I.C~C. in abandonment and sales proceedings.
It has been estimated that I.C.C.-imposed protections' conceivably could cost the
estate of the Milwaukee Road hundreds of millions of dollars. Quite obviously, the
indenture trustees and other creditors of the Milwaukee would oppose vigorously
the payment of such monies, to the employees until those creditors have had their
claims against the Milwaukee fully satisfied. There can be little doubt that no
affected employee of the Milwaukee would receive one dollar of the protection
benefits due him until the Supreme Court of the United States had determined the
priority of his claim and even then he would be put to proof in an abritration
proceeding as to' whether he was affeCted by a sale under I.C.C. authority or by an
abandonment under court order and the extent of that effect.
Clearly, the employees of the Milwaukee would be forced to wait many years
before receiving the monies owed them. When those monies ultimately were paid
they undoubtedly would amount to considerably less than one hundred cents on the
dollar, depending upon'the monies available for payment and the employees' posi
tion on tQ,e list of priority creditors.
'
The protections afforded by the Interstate Commerce Act, would be of little or no
practical 'value to the employees who havl:! lost their jobs, have no income and stand
very little likelihood of securing other employment.
"
Regretfully, S. 1905 contains no provisions which would provide any effective
protection to the thousands of Milwaukee employees and·:their families who would
be very severely hurt by the abandonment and sale of some 7,000 miles of Milwau
kee system. .
'.
The $7'5 million in obligation guarantees contained in Section 8 of S.1905 places
no requirement on the Trustee to provide employees with any protection other thim
that afforded by the Interstate Commerce Act. Indeed, those guarantees undoubted
ly would be used by the Trustee as an offset against his ultimate obligation to
employees under Section 11347 of the Interstate Comm'erce Act following the empl~yees' years of litigation to establish their claims.
'
S.J. Res. lJ4, on the other hand, contains a number of provisions which we believe
I'H~('lltinl if affected employees are to receive meaningful protections upon a restruc
turing of the Milwaukee Road. While these provisions afford considerably less
prouJction for employees than they are entitled to under the Interstate Commerce
Act ilnd certainly less than employees traditionally have received under earlier Acts
, The exhibilll are in the committee files.
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of the Congress; however, this lesser protection would be provided the employees
when it is needed most-at the time the employee is hurt.
Given the unique circumstances surrounding the Milwaukee situation, the legisla
tive practicalities involved and ,the fact that the employees retain an election to
seek the protections to which they normally would be entitled under the Interstate
Commerce Act, the RLEA reluctantly but firmly supports the employee protection
arrangements contained in S.J. Res. 114.
Section 7 of S.J. Res. 114 provides moving expenses for employees required ,to
change their place of residence in order to continue working. These expense:> are to
be paid out of the estate of the Milwaukee. (The employees, however, are not
protected against the losses they will suffer on the forced sales of their homes.)
Section 8 affords to employees who are deprived of employment, supplemental
enemployment insurance equivalent to 80 percent of their previous earnings for a
maximum of 36 months and a minimum of 8 months. (Protection under the Inter
state Commerce Act provides 100 percent for 72 months.) Section 10 provides em
ployees with a guarantee of compensation in their new railroad job of at least 80
percent of that which they formerly earned; this to be paid by the Milwaukee.
anterstate Commerce Act protection is 100 percent for 72 months.) Section 11
provides severance pay equivalent to $2,000 for each year of service with the
Milwaukee to a maximum of $25,000 to be paid by the Milwaukee. (The Interstate
Commerce Act protection provides 16% months of average monthly pay with no
maximum.)
To provide funding for the separation pay, moving expenses and the displacement
allowance or "relocation incentive compensation" as it is styled in S.J. Res, 114, the
Milwaukee estate has agreed to provide $75 million which will be underwritten by
the Secretary of Transportation in the form of obligation guarantees (Sec. 15 of S.J.
Res. 114).
The protection provisions of S.J. Res. 114, like those of other statutes and agree
ments in the railroad industry, are not self-executing and therefore we recommend
the inclusion of a provision on arbitration procedure similar to that imposed by the
I.C.C. under Section 11347. A suggested arbitration provision virtually identical to
those now imposed by the I.C.C. and the Secretary of Labor under the law which
created Amtrak and Section 13(c) of the Urban Mass Transportation Act of 1964, as
amended, is attached to my prepared testimony as Exhibit H. I ask that it be
incorporated and printed in the record of this proceeding and, respectfully recom
mend that it be inserted as a new Section 14 to S.J. Res. 114 with subsequent
sections renumbered appropriately.
What may 'become of immense positive significance to the entire railroad problem
in this country are three provisions of S.•J. Res. 114 which provide for preferential
hiring by other railroads of laid-off Milwaukee employees (Sec. 6); a job bank
maintained by the Railroad Retirement Board which, if it proves feasible in the case
of the Milwaukee, could be expanded and utilized to provide employment and
skilled employees throughout the railroad industry-this could prove to be a much
needed boon for both rail labor and rail management; and, a program of retraining
for affected employees. These latter three provisions undoubtedly will lessen the
overall cost of employee protection while advancing the welfare both of the employ
ees and the industry itself. Attached as Exhibit I to my prepared testimony is a
suggested substitute for Section 6 of S.J. Res. 114. This substitute is identical to one
to be submitted in the House for H.•J. Res. 341 in order to avoid any possible conflict
with affirmative action programs throughout the country.
S. 1095 unfortunately contains none of the provisions just mentioned with, the
result that no employee of the Milwaukee would receive protection payments when
most needed, and probably little or no work in or out of the industry. Consequently,
the ultimate burdens on the taxpayer in the form of higher cost of unemployment
and welfare payments needed to care for those among the 5,000 who would become
destitute, would increase significantly.
So far as we are aware, no party with a significant stake in the enactment of
legislation involving the future of the Milwaukee, including the Trustee, objects to
protecting effectively those persons who will bear the greatest economic and human
burden upon cessation of Milwaukee operations over the major portion of the
Milwaukee's lines. H.J. Res. 341, now pending in the House, is very similar to S.J.
Res. 114 and, since speed of enactment is of critical importance in this situation, the
RLEA respectfully recommends that S.•J. Res. 114 be reported favorably by this
Committee with all possible speed and passed by the Senate. These two very compa
rable bills may then be combined into one and quickly enacted into law.
Passage of S. 1905 because of its disparity with H.J. Res. 341 might well cause a
delay of enactment beyond the point when enactment of any bill would serve a
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useful purpose. As matters now stand, the Milwaukee--{)r at least the appro~imate
ly 7,000 miles the Trustee wishes' to embargo-will cease operations' on November
30, 1979. Unless legislation is enacted prior to that,date, there will be no Milwaukee
upon which bills such as .s.. 1905, S.J. Res. 114 and H.J. Res. 341 could be·effective.
On 'December 1, 1979; direCted service will take place at enormous e~pense to the
taxpayer-an expense which would just about equal' the cost of the government of
the employee protection in S.J. Res. 114.
. We respectfully submit that in tenDs of human and erono'mic cost, S.J. Res. 114 is
the bestbargain'presently available to this Committe and we earnestly'recommend
its adoptiori.·
.'
.
,
.
There is one additional matter which I would like to present to the Committee
before closing my remar~. The RLEA consistently'has oppos~ providing reorgani
zation courts with authority over abandonments and sales of railroad property.
There are. two basic reasons for this position. First, a reorganization judge has no
e~pertise whatever in trailsportation;and, second, reorganizl;ltion courts, rightly or
wrongly, generally are more concerned with the protection of creditors' interests
than witp.,the preservation of rail transportation in the public interest. The RLEA
believes, however, that ifthe Congress desires to place:authority over abandonments
in reorganization judges, then such authority should include as well sales of rail
property and the incliJ.sion of those employee protections which the Interstate
Commerce Act requires in such cases. In most cases, a sale and an abandonment
will occur simultaneoilsly and involve the same line. ,For e=ple, Railroad "X"
may wish·to buy 20 miles of a.100-mile Milwaukee 'line by which "X" would have
access to a very profitable gateway but have no use for the remaining 80 miles of
the line. The sale and abandonment of that line is actually a s4J.gle transaction
which should be handled by a single tribunal. '
.
If the authority to approve sales' and abandonmerits is to be removed from the
I.C.C.and, placed in reorganization courts, the statutory protections of employee
interests now required of the I.C.C. in such cases should also be required of the
courts. Employees should not be deprived of their statutory rights merely because of
a change in tribunalS admiIDs~ring those rights.
. .
We respectfully submit the law should be consistent in the' matter or reorganiza
tion court authority over abandonments and sales. Whatever authority and'ilbliga
tions are placed upon the: Milwaukee reorganization court should· also be placed
upon other reorganization courts. Therefore, if the Milwaukee Reorganization Court
is to have abandonment and sales authority, so should all such courts.
.
In summary, S. 1905 contains no monetary protections' for employees of'the
Milwaukee and no aids to their securing other employment: S.J. Res. 114 contains.
such protections and aids. Further, S.J. Res 114 is very. similar to H.J. Res. 341 and
therefore enhances the probability of swift enactment which is absolutely vital if all
the efforts of the Congress are not to be rendered moot on December 1, 1979.
For these reasons, the RLEA
the representative of the employees of the
Milwaukee Road respectfully urges this Co.mmittee to ~port favorably and quickly
'. .
.
S.J. Res. 1'14.
Thank you for your attention and this opportunity to present rail labor's views on
this vital ~egislation.
.

as

Senator EXON. We will proceed now with the last panel that we
have scheduled for the hearing this morning.
We v.?Jl ask Mr. William H. Brodsky, executive vice .president of
the New Milwaukee Lines, and Mr. Russell F. Murphy, executive
vice president of The Consulting Center in Alexandria, Virginia, to
come forward at this time.
.
Gentlemen, we welcome you. Other members of the committee
have stepped out of the room for a few moments to discuss some
possible compromise, as I understand it.
The testimony that you are offering at this time will be a part of
the record, of course. And we're very much interested in your input
to be helpful where you can on the problems that confront us with
members of the committee. So if it's satisfactory with both of you,
I'll recognize Mr. Brodsky first.
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Mr. BRODSKY. Thank you, Mr. Chairman, and thank you for
receiving my statement in its entirety as a part of the record.
Senator EXON. Without objection, the statement is accepted as
part of the record.
Mr. BRODSKY. Mr. Chairman, distinguished members of the com
mittee: My name is William H. Brodsky. I appear here today as
executive vice president of the New Milwaukee Lines, an organiza
tion composed of employees, shippers, and representatives of the
northern tier of states served by the Milwaukee Railroad.
With me are Mr. RussellF. Murphy on my left, executive vice
president of The Consulting Center, USA Inc., a Washington, D.C.
based consulting firm widely known for its expertise in transporta
tion matters; and Mr. James Wickwire of the Seattle law firm of
Wickwire, Lewis, Goldmark and Schorr, counsel to the New Mil
waukee Lines.
Since I last appeared before the committee on September 7,
several encouraging developments have occurred which speak well
for the eventual acquisition of a substanial portion of the Milwau
kee by a new employee shipper-owned company. First, through the
efforts of Mr. Murphy and those working with him, we are far
along in preparing our plan of reorganization, built around the
transcontinental system from Louisville to ChiCago, to the Twin
Cities, and on to the Pacific Northwest:
We are convinced that when our plan is completed on or before
December 1, 1979, it will stand up to the most rigid scrutiny. We
thbk that we will be able to establish to the satisfaction of the
trustees, the Reorganization Court, the ICC, the administration and
the Congress that our plan is far superior to the trustees' proposed
Milwaukee II system.
Second, an independent assessment of the various studies con
ducted under the auspices of the Department of Transportation has
recently concluded that sufficient revenue exists in the Milwau
kee's western lines to sustain a viable railroad from the Twin
Cities to the Seattle-Tacoma area, and most probably a viable
Louisville transcontinental system as well.
Third, expert testimony has been presented in the ongoing ICC
abandonment proceedings to determine the fate of. the Milwallkee
lines west of Miles City, Mont., which establishes that, while'the
Milwaukee system as a whole is losing a large amoung of money,
these losses are not occurring in the system west of Miles City. In
fact, the western lines have made a positive contribution toward
operation of the system.
.
In 1976, lines west of Miles City contributed $9.9 million of
avoidable costs; in 1977, $8 million; and in 1978, under greatly
reduced serviCe levels, the line only lost $400,000.
In startling contrast, the rest of the Milwaukee system lost $28.3
million in 1976; $62.6 million in 1977; and $73.9 million in 1978.
Contrary to what the trustee and the Federal Railroad Adminis
tration have asserted, the drain is not in the West. This informa
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tion came from the railroad's own appendixK, which is an attach
ment to the trustee's abandonment petition.
Fourth, we are greatly-encouraged by recent interest that both
domestic and foreign investors have shown in a reorganized Mil
waukee system built. around the transcontinental railroad. This
week, at the invitation of several major trading companies, a dele
gation headed by Montana Governor Thomas Judge and including
representatives of New Milwaukee lines, is meeting -in Tokyo with
Japanese companies to discuss potential investment in a shipper
employee:.owned railroad. Other Pacific rim countries will be the
scene of similar meetings next week. This despite the fact that we
have not completed work on the final reorganization plan.
We Have -met several times in the past few days with trustee
Ogilvie and his legal counsel to discuss in a preliminary - way a
possible means of transferring ownership of the employee shipper
owned company. We think we have provided the trustee with a
fra.mework by which all parties to the reorganization proceeding
can be treated fairly and equitably and at-the same time preserve
the essential rail services of the Milwaukee.
Sixth, we are pleased with the attention your committee, its
members, and other interested Senators have given the Milwaukee
problem in recent weeks. Weare especially grateful to Senator
Magnuson and SenatOr Baucus for their efforts to keep the Mil
waukee operating for a limited period of time with the help of
ERSA funding.
.
The Magnuson amendment, which recently enacted a continuing
resolution, should have prevented the imposition of the embargo
order on the railroad's lines outside of the trustee's proposed Mil
waukee II and would have allowed time for this committee -to
complete its work on niore comprehensive Milwaukee legislation in
time for the full Senate and House to take fmal action.
We did not, however, anticIpate that the FRA would take it upon
themselves to defy the intention of the Congress and to frustrate
the trustee in an attempt to draw down necessary ERSA funds in
order to continue the operation of the entire system for a period of
30 days.
.
_Mr. Chairman, lwant to briefly address some general points that
argue strongly for a solution of the Milwaukee bankruptcy that
will result in a viable self-sustaining railroad in which employees
will have a substantial ownershjp stake. I would like then to com
plete my statement by addressing New Milwaukee Lines' views and
concerJ,l,S about the various legislative proposals pending before this
committee.
.
, The greatest strength of the reorganization proposal we will
make on December 1 aside from its viabilty is that the employees
of the Milwaukee will assume an ownership position in the new
railroad company. The employees appear willing to relieve the
Milwaukee estate of their labor protection claims and that obliga
tion would be transferred to a new company.
The solution that we will propose, Mr. Chairman, will minimize
the Federal Government's financial participation in the reorga
nized railroad by drawing heavily on the private sector for financ
ing the rehabilitation and acquisition of rolling stock, and by bring

ing the railroad shippers irttoan equity position with the em
ployees.
The Federal Railroad Administration has suggested that a Feder
al commitment of $1 billion would be the price tag for a reorga
nized Milwaukee along the lines we will propose. The trustee has
recently aSSerted that our employee~shipper reorganization plan
would require a Federal commitment of $500-750 million.
Neither of these <numbers is even in the ballpark. We estimate
that the maximum Federal participation through the use of loan
guarantees, not grants, and preference share funding will be $250
to $300 million. This figure represents the cost of track rehabilita~
tion and funding of initial operating losses and capital require
ments through the employee stock ownership trust.
Contrary to the administration's_ recent assurances that it would
reexamine its position regarding the Milwaukee transcontinental
line, it is questionable that any good faith reconsideration was ever
intended. Precisely at the time the administration was supposedly
reconsidering its position, Mr. John M. Sullivan, FRA Administra
tor, attacked the efforts of the northern tier Congressional delega
tion as previously discussed by Senator Baucus.
This is typical of the bias that FRAhas demonstrated through
out the period in which alternative solutions have been sought that
would retain competitive transcontinental service in· the northern
tier States. I have gone into some detail in my statementdifferenti
ating between the proposed New Milwaukee Lines solution and the
situation that existed for ConRail, and I· won't cover that in detail
at this point. But it is in my statement..
The New Milwaukee Lines proposal will provide the only solu
tion that protects the long-range needs of the Nation to transport
coal from Montana both eastbound and westbound. Critics of the
Policy and Management Associates assessment have suggested that
the Milwaukee presently does not serve any of the mines directly,
and they would not participate in the traffic. This is simply not
true.
,
Mr. Paul Schmechel, president of the Montana Power Co., which
owns and operates the second-largest open pit coal mine in- the
United States through its subsidiary Western Energy Co., has
stated in previous hearings before Senate committees that traffic is
available to the Milwaukee today if the Milwaukee would just
make an effort to capture it.
The shippers and receivers of coal traffic can··influence the r.out
ing in favor of the Milwaukee and have indicated a willingness to
do so. In addition, many· of the most promising new coal reserves
presently have no rail service at all. When new lines are built into
areas of future development, the Milwaukee will have .equal access
to the Burlington Northern.
I think a most fundamental problem to the entire question of
coal is that Burlington Northern does not have the capacity in its
present main line system connecting the coalfields and the princi
pal area of consumption to handle the volumes of coal being pro
jected. This is evidenced by the following factors:
One, the heaviest density single-track lines in North America
can handle approximately 45 million gross tons per mile. This is
half of the projected coal tonnage eastbound from Miles City and
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less than a third of the projected tonnage eastbound out of Mon
tana and Wyoming. Even in its present deteriorated condition) Mr.
Chairman, the turna,round time for unit coal train equipment to
common destinations is, quicker on the Milwaukee Railroad' than
on the Burlington Northern system,
It is important to understand that economic capacity is reaehed
far sooner than the 'purely physical capacity ofa given railroad
system. As I density and congestion increase over a given line of
railroad, utilization of assets decreases, ,thus requiring -more,ears,
more locomotives and personnel to handle, a given volume of traf-,
fico This is the only reason that the Milwaukee ,can tOday, in its
present deJ;erioratedcondition, provide a' level of service for coal
superior to Burlington Northern.
Capacity.constra'ints westbound are even greater. Our operating
terrain and· terminal congestion substantially reduce the theoreti
cal capacity of both Burlington Northern and the Milwaukee
system. Neither the Burlington Northern nor the Milwaukee
system by themselves would· be able to handle' the increased
demand for coal traffic, in addition to the other growth in rail
traffic presently being projected in the northern tier States.
The New Milwaukee Lines proposal is the only solution that will
retain competitive rail service over '1,700'miles of territory between
the Twin Cities and the Pacific Northwest.
Abandonment of the Milwaukee's transcontinental route will
leave' the Burlington Northern in amonopolistic< position .at the
very time the administration is pursuing deregulation of the indus
try. It would be unconscionable to drive the final. ,nail into the
coffin of rail competition in a regiop. of the country most dependent
on rail transportation of goodS. and products..
Turning now to the legislation, of the two major proposals pend
ing before the committee, we strongly support S.J. Res. 114, intro
duced bySen;ltor Magnuson and other Senators across the north
ern tier States presently served by the Milwaukee. Since the time
table for the markup and the furthering of this bill has moved
ahead ata much faster pace than what we had envisioned when
this statement was prepared, I would like to calIon Jim Wickwire
to make
couple of brief comments concerning the legislation.
Mr. WICKWIRE. Mr: Chairman; as .Mr. Brodsky has indicated, the
New Milwaukee Lines strongly supports the provisions of Senate
Joint Resolution 114; introduced by Senator Magnuson. However, it
appears that the committee will probably take up S. 1905 as a
markupv~hicle here, and there are certain key amendments that
New Milwaukee Lines feels are .essential to a bill that would pro
vide a reasonable process by which the proponents of the shipper
and employee acquisition plan would be able to submit that plan to
the ICC and have the court review it and have a reasonable period
of time to implement the plan..
The key thing we feel is that the implementation date should be
extended from March 1, 1980, to May 10, 1980. That's just an
additional 70 days, but it is really key here because of the tremen
dous burden that the proponents of the plari face in implementing
the very complex plan during such a short period of time.
That period, I should also add, would coincide with the ICC's
consideration of the reorganization plan submitted by the trustee

and the second phase of abandonment that would be considered by
the ICC.
Second, although it's a technical matter, I think the legislation
should make crystal clear the problem that arose in the courtroom
on Friday, that is, that, I don't think the Secretary of Transporta
tion or the Federal Railway Administration can be left with any
discretion that would permit that agency to frustrate what ap
peared to us to be very clear congressional intent under the con
tinuing resolution to make ERSA funds available to the Milwaukee
for a limited period of time to retain that. system during a period
that this other process that's contemplated by S. 1905 can be
worked out.
We would like to submit some langliage to the cOIIlmittee for
that purpose.
.
Another key facet of this is that the Cannon bill, S. 1905, pro
vides for the maintenance of service at a level in effect on the date
of enactment, and we don't know when this. bill is· goIng to be
enacted. Arid each day that goes by, there's a further. faIling off of
service,and we would like to see' the October 1, 1979, level of
service maintained, which was the level of service provided for in
the continuing resolution.
_
Finally, one last comment. Nowhere in any of the bills other
than the Magnuson bill is there any, attempt to define.' what is
meant by implementing the plan. Now, if the committee is unwill
ing to attempt a definition, at least there should be some report
language that would make it clear that if we have gone through
this entire process and have succeeded in having, an ICC determi
nation that the plan is feasible, we have had the court rule that it
treats the creditors fairly and equitably, and have implemented it
to the point where we, are really in place·and ready to go, but all
the funding has not been received because a decision "has not been
made in, let's say, the Federal Rallway Administration relative to
rehabilitation financing, we. would riot warit to see the plan frus
trated by the fact that the actual funds have not been disbursed as
of the date that has been set as the implementation deadline.
[The statement follows:]
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BRODSKY, EXECUTIVE VICE PREsIDENT, NEW
MILWAUKEE LINES
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Mr. Chairman, distinguished members of the Committee, my name is William H.
Brodsky. I appear today as Executive Vice President· of New Milwaukee Lines, an
organization composed of employees, shippers and representatives of the governors
of the Northern Tier States served by the Milwaukee Railroad. With me are Russell
F. Murphy, Executive' Vice President of the Consulting Center USA, Inc." a Wash
ington' D.C., consulting firm with widely acknowledged expertise in transportation
matters, and James Wickwire of the Seattle law firm of Wickwire, Lewis, Goldmark
&'Schorr, counsel to New M i l w a u k e e L i n e s . .
,
Since I last appeared before the Committee on September 7, several encouraging
developments have occurred that bode well for the eventual acquisition of a substan
tial portion of the Milwaukee Railroad by a new .employee-shipper owned company.
First, through the efforts of Mr. Murphy and those working with· .him, we are far
along in preparing a plan of reorganization built around a transcontinental system
from Louisville to Chicago and the Twin Cities to the Pacific Northwest. We are
convinced that when our plan is completed on or before December 1,1979, it will
stand up to the. most rigid scrutiny. We think that we will be able to establish to the
satisfaction of the Trustee, the reorganization court, the ICC, the Administration
and the Congress that our plan is far superior to the Trustee's proposed Milwaukee
II system.
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Second, an independent assessment of the various studies conducted under the
auspices of the Department of Trlj.nsportation has recently concluded that sufficient
revenue exists in the Milwaukee's western lines to sustain a viable railroad from
the Twin Cities to the Seattle-Tacoma area, and, most probably, a viable LouisVille
Transcontinental system as well. Although the Policy Management and Associates'
independent asseSsment, jointly funded by our organization and the Railway Labor
Executives' Association,· does not answer all the questions about our proposed alter
native to. the Trustee's Milwaukee. II plan, it nonetheless provides an unbiased
review of. the departmental studies and answers. the threshold question of whether
continuing our effort would be counterproductive; No more than you, Mr."Chair
man, do we w~t to beat a dead horse. Building on the initial work of the SORE
organization, the PMA assessment and the detailed. plan. that Mr.. Murphy's firm is
preparing, we are confident our effort will demonstrate that a solid basis exists for
reorganizing a large part of the existing Milwaukee.
Third, expert testimony has been presented in the ongoing ICC abandonment
proceeding to" 'determine the fate of the Milwaukee's lines west of Miles City,
Montana that establishes that, while the Milwaukee system as a whole is losing
substantial amounts of money,. those losses are not occurring. in the system west of
Miles City. IIi' fact; the western lines have made a positive contribution toward.
operation of the system. In 1976 lines west of Miles City contributed $Q.9 million
over avoidable costs; in 1977, $8.0 million; and, in 1978, under greatly reduced
service, the line only lost $.4 million. In startling contrast; the rest of the Milwau:
kee system lost $28.3 million in 1976, $62.6 million in 1977, and $73.9 million in
1978. Contrary to what the Trustee and the Federal Railway Administration have.
asserted, the drain is not in the West. This information came from·the Railroad's
own Appendix K which is an attachment to the Trustee's abandonment petition.
While we cannot predict the outcome of the ICC abandonment proceeding, we fail to
see how an abandonment can be approved in view of these facts.
..Fourth; we are· greatly encuragedby recent interest that· both domestic and
foreign investors have.shown in· a reorganized Milwaukee built around atransconti
nental system.. This week., at the invitation 9f several majqr. Japanese trading
COmpanies, a delegation headed by Montana Governor Thomas. Judge, and including
representatives of New l'v1ilwa:ukee Lines, is meeting.in Tokyo With the .Japanese
companies to discuss potential investment in ail einployee-shipper owned railroad.
Other Pacific Rim . countries will' be .'the scene of similar .meetings next week.
Fifth, despite the fact we have not completed work on our ·fmal reorganization
plan, we have met several times in the past few days with Trustee .Ogilvie and his
legal coup,sel to discuss; ~. li, prelimip,ary waY,a possible means of. transferring
ownership' to an employee-'shipper owned company. We think we.have provided the
Trustee with a framework by which all parties to the reorganization proceeding can
be treated fairly and equitably, and at the same time, to. preserve the essential rail
services of the Milwaukee.
Sixth, we are pleased With the attention your Committee, its members and other
interested Senators have given to the Milwaukee problem in recent weekS. We are
especially grateful to Senator Magnuson and Senator Bauc\lB for their efforts to
keep the Milwaukee operating for a limited period with the help of ERSA funding.
The Magnuson amendment to the recently ~nacted Continuing Resolution should
prevent the iIiIposition"ofan embargo on the, Railroad's lines. olitside. of the Trust
ee's proposed 'Milwaukee II,and will allow tUne for this Committee to complete itS
work on more comprehensive Milwaukee legislation and time for" the full Senate
and House to take final action within the next few weeks.
Mr. Chairman, I want to briefly address some general points that argue strongly
for a solution' to the Milwaukee bankruptcy that will result in a viable, self
sustained railroad in which the employees will have a substantial ownership stake. I
would then like to complete my statement by addressing New Milwaukee Lines'
views and concerns about the various legislative proposals pending before the'Com
mittee.
The greatest'strength of the reorganization proposal we will make on December 1,
aside from its viability, is that the employees of the Milwaukee will assume an
ownership poSition in the new railroad company. Through incentives derived from
employee ownership, the prospects for the new company's success will be greatly
enhanced. Where we are today with this proposal is substantially attributable to the
commitment the employees have already made. Out of their own pockets, the
employees individually have come up with over $170,000 to keep this effort alive. To
date, that is more than any other single source' of funds that New Milwaukee Lines
has obtained.

The employees appear willing to relieve the Milwaukee estate of their labor
protection claims and that obligation would be -transferred to the new company.
When .we are able to demonstrate within the next five weeks that we have a
feasible reorganization plan, we are confident that the employees will step forward·
and make the necessary commitment. I am sure there will be a few employees that
will elect not to relieve the estate· of their claims, but weare convinced that the
overwhemling majority will do so. We anticipate that our reorganization. plan will
retain the maximum number of jobs available and .that through attrition, the actual
number of employees deprived of work will be very. small.
The solution that we will propose, Mr. Chairman, will minimize the federal
government's fmancial participation in the reorganized railroad by drawing heavily
on the private sector for fmancing the rehabilitation -and .acquisition of rolling stock
and by bringing the railroad's shippers into an equity position with. the employees.
The Federal Railway Administration has suggested that a federal commitment of $1
billion would be the price tag for a reorganized Milwaukee along the lines we will
propose. The Trustee has recently asserted that our employee-shipper reorganiza
tion plan will require a federal commitment of $500-$750 million. Neither of these
numbers is even in the ballpark. We estimate that the maximum federal participa
tion through the use of loan: guarantees, not grants, will be $250-$300 million. This
figure represents the cost of track rehabilitation and funding of initial operating.
losses and capital requirements through the employee stock ownership trust.
Contrary to the ·Administration's recent assurances that it would reexamine its
position regarding the Milwaukee's transcontinental line, it is questionable that any
good faith reconsideration' was ever intended. At precisely. the time the Administra
tion was supposedly reconsidering its position, Mr. John M. Sullivan, FRA Adminis
trator, labeled the efforts of the Northern Tier congressional .delegations as a
"politically. hysterical nonsensical exercise." This is typical of the bias that FRA has
demonstrated throughout the period in which alternative solutions have been
sought that would retain competitive transcontinental service in the Northern Tier
states. The credibility of FRA to oversee any significant restructuring of this Na
tion's railroad system is subject to serious doubt..
Mr. Sullivan has expressed concern that the New Milwaukee Lines proposals for
an employee-shipper owned railroad will'result in a Conrail West solution. Let me
assure you, Mr. Chairman, that our organization and its constituency have no
interest in a Conrail-type solution. That is precisely why ·the employees and ship
pers are prepared to assume the risk of making our proposal work. Let me differen
tiate between the situation that resulted in Conrail and the situation that faces the
Milwaukee Railroad today.
.
1. The economy of the Pacific Northwest is growing at an unprecedented rate
placing greatly increased demand on the transportation facilities available to sup
port that growth. The economy of the Northeast has been static at best and, for the
most part, has been experiencing a decline..
.
2. The transportation requirements of the Pacific Northwest are especially suited
to rail for the reason that bulk commodities move extremely long distances general
ly in excess of 1,000 miles and are simply not susCeptible to diversion to trlicks as
compared to the East where the average length of haul is half of that of the West
and trucks provide intense competition.
3. Conrail accomplished little relative to restructuring and tearing down its
plants. The New Milwaukee Lines proposal will accomplish substantial restructur
ing in the Midwest.
.
4. Conrail involved the reorganization of seven individual railroads which pro
duced a system of enormous size and complexity. The New Milwaukee Lines propos
al deals with one specific carrier.
5. The rolling stock which Conrail inherited from the seven bankrupt, railroads
was in much worse condition than originally anticipated thus requiring greatly
increased expenditures for rehabilitation and acquisition. The Milwaukee, to the
contrary, has already rehabilitated a substantial portion of its locomotive and
freight car fleet with 4-R Act and shipper assistance. The remaining requirements
for rehabilitation and acquisition can be clearly defined and ·are being incorporated
in our reorganization plan.
In summary, Mr. Chairman, the comparison of Conrail with the New Milwaukee
Lines proposal is simply a scare. tactic designed to prevent the employees of the
Milwaukee from having an opportunity to acquire their railroad.
The New Milwaukee Lines proposal will provide the only solution that protects
the long-range needs of this Nation to transport coal from Montana both eastbound
and westbound. Critics on the PMA assessment have suggested that since Milwau
kee presently does not serve any of the mines directly they would not participate in
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the traffic. This simply is not true. Mr.. Paul Schmechel, President of Montana
Power Company which owns and operates the second largeSt open pit coal mine in
the United States through its subsidiary Western Energy Corporation, has stated in
previous hearings before ~pate committees that traffic is available to the Milwau
kee today if the Milwaukee wpuld just make the effort to capture it. The shippers
and receivers of coal traffic can influence the routing to favor the Milwaukee and
had· indicated a willingness to do so. In addition, many of the most promising new
coal reserves presently have no rail service. When new lines are built into areas of
future development, the Milwaukee will have equal·accesswith Burlington North
ern.
.
A most fundlunental problem. to the entire question of coal movement is the fact
that Burlington Northern does not have the 'capacity 'in its present mainline system
connecting the' coal fields and the principal 'areas of consumption, to handle the
volumes of coal being projected. This is evidenced by the following factors.
1. The heaxiest density single track lines of North America can handle approxi
mately 4"5· million gross tons· per mile. This is half of the projected coal tonnage
eastbound' from Miles City and less than one-third of the projected tonnage south
east out'of the Montana and Wyoming mining areas.
' . .
2. Even in its present deteriorated condition, turnaround of. unit'coal train equip
ment to a' Common destination is quicker on the Milwaukee Road than on the
Burlington.Northern system. It is important to understand.that economic capacity
is reached far sooner than' the pure physical .capacity of a,.givenrail system.. As
density and congestion increase ·over a given line of railroad, utilization of assets
decrease thus requiring more cars, locomotives and personnel .to handle a given
volume oftraffic.
3. The capacity ·constraints westbound are even greater where operating train and
terminal congestion susbstantially reduce the theoretical capacity of both the Bur
lington Northern and the Milwaukee systems. Neither the Burlington Northern nor
the Milwaukee system by themselves will be able. to handle the increased demand
fdr coal traffic in addition to the other growth in rail traffic' presently being
.
projected in the Northern Tier states.
The role of ·the Pacific Northwest ports in handling "foreign ·trade has been
growing at unprecedented. rates. The Port of Seattle has presented testimony' before
this Committee and in the bankruptcy proceedings that 'rail capacity is their prima
ry concern relative to future growth. It has been suggested that containerized traffic
will be diverted to trucks. Again, this sirDply is not true. Trucks do not compete for
traffic which -moves to the Midwest. and East Coast, distances of 2,000 to 3,000 miles.
Our highway system will become cluttered with this traffic only if it is forced to the
highways as the result of short-sighted decisions' that would destroy critically
needed rail capacity.
.
.
.
The New Milwaukee Lines proposal is the only solution that will retain competi"·
tive rail service over 1,700 mile territory between the ·Twin Cities and the .Pacific
Northwest. Abandonment of the Milwaukee's transcontinental· route would leave
the Burlington Northern in· a monopolistic position at the very time that the
AdministratioJ:!. is pursuing deregulation of the industry. It would be unconsCionable
to drive the fmal nail into the coff'inof rail anti-eompetition in the region of the
country most dependent upon rail transportation. to market its .products.
Turning now to the proposed Milwaukee· legislation; of the two major proposals
pending befor~ the Committee, we strongly support S.J. Resolution 114, introduced
by Senator Magnuson and other Senators across the Northern Tier of states pres
ently served by the Milwaukee.·The Magnuson bill would establish a process where
by the reorganization plan or acqliisition plan, if you will, that Mr. Murphy and his
associates are 'preparing would be submitted to the ICC on or before January 1,
1980, for a determination as to its feasibility. The reOrganization 'court would' then
have ten days to review the plan~s fairneSs to the'estate's,creditors, and then we
would have an additional 90 days' in which to implement the plan.
Given the magnitude of the task and the complexity of the issues involved, that
entire time frame-between now and May 10, 1980-is extremely short in which to
obtain the necessary public and private financing commitments to make it work.
We recognize that Irom a public policy standpoint, the Milwaukee cannot be carried
il'1definitely with ERSA funds, but also must stress that a dealine of May 10, 1980, is
virlUolly tomorrow in light of the task ahead. We can live with that deadline, but
a nything less than that, such as the March '1; 1980, deadline provided in S. 1905
would place an impossible burden on the proponents of an employee-shipper acquisi
tion plan.
We nre aware that the Trustee objects to the ESOP plan implementation provi
sions of the Magnuson bill. He argues that they are not tight enough and that at

the end of the five month process, we will be back seeking new legislation to provide
the. funds that are necessary to implement a plan found to be feasible and fair to
the creditors. Let me assure you, Mr. Chairman, that such an interpretation of the
language of section 4 of S.J. Resolution 114 ,is not intended. We are as anxious as
anyone to complete the process and, if the required public and private financing is
available, to implement the plan and to commence rail operations. Our organization
would be agreeable to technical changes .in the hinguage of Section 4 to make that
clear.
Mr': Chairman, as the Committee proceeds to mark uP' legislation on the Milwau
kee,New Milwaukee Lines respectful1y requests an opportunity to submit any
amendments that would help to ensure that the basic. intent is carried Qutto
provide a limited period of time during which to test the feasibility of an employee
shipper oWnership plan and permit its implementation in the time frame specified.
Again, Mr. Chairman, we deeply appreciate· the Committee's sensitivity to the
problems of the Milwaukee Railroad and the alternative we propose.

Mr. BRODSKY. Mr. Chairman, I would like to call now on Mr.
Russell F. Murphy of the Consulting Center to advise the' commit
tee on the status of our acquisition reorganization plan l;lIld Some of
his preliminary findings.·
Mr. MURPHY. Thank you, Mr. Chairman.
Two of my purposes for testifying today are to describe.the
process by which I and others are analyzing the potential viability
of the Milwaukee transcontinental railroad that·· would. inClude
lines west of Miles City, Mont., to the Seattle-Tacomallrea, as well
as to present some preliminary findings and views as to why such a
system appears promising.
.
'
I'd like to submit my complete testimony, for the record so' I may
skip larger portions of it and just- bring out these highlights. The
general methodology of our analysis. is to rely on, all that has been
done before and to delve iIito very significant aspects such as
revenue potential and certain aspects. of operating loss, including
rehabilitation.
My statement dwells on those particular highlightS. 'The key
point I would like to get into begins with the issue of self-sustaina
bility, and when I mention the phrase self-sustainability I'm refer
ring to a system which, is projected to perform' financially well
enough to adequately service equity holders, fixed debt holders, as
well as any sufficient cash to meet future capital demands.
Many of the preliminary fmdings, some of which have been
mentioned today, clearly indicate that there is traffic poten.tial as
well as a need for the service. Part of my testimony dwells on one
particular point of interest, that the western lines are indeed net
contributors of cash rather than; losers, as so many others" have
asserted in the recent past.
Another aspect of our review has beeI1 the Milwaukee II plan,
which is the plan of reorganization that, so to speak, is on the table
at this point in time. And the point I'd really like to make is that I
sincerely believe the performance of the Milwaukee II as projected
by the trustees is excessively optimistic. Since that projected per
formance is highly unlikely, in my opinion, Milwaukee II will not
meet the benchmarks of success which are established by the
trustee in its reorganization plan. It is my opinion that pursuing
the Milwaukee II reorganization plan is tantamount to liquidation
of the entire railroad beginning about 1983.
I believe that the transcontinental option is more financially
promising than the Milwaukee II option and would better meet
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public interest criteria. Our transcontinental' option will retain
more employees, approximately 8,000 versus 5,000 to 6,000 in th~
Milwaukee II plan. It Will avoid economic impact to shippers in the
West, whose livelihood,revolves arolind the'railroad, and still serv
ice the Midwest. It will preserve railroad competition in the West,
most of which would otheiwise rely on a single rail carrier. It
would preserve rail capacity in an,area where coal, corn, and grain
traffic is growing at rates far greater than historic averages, and'
might ultimately strain the 'capacity of the ,rail system if the west
ern lines of the Milwaukee ar~ absent; Furthermore" even the
creditors -woUld be 'better off with our plan. '
'
OUf analysis will be complete by the end 'of November 1979. We
will immediately make copies of it available to this committee.
While I cannot speak to the financial viability of the transconti
nental system we are devising with as much conviction as I can
when all quantitative analysis will be complete, I am sufficiently
confident to say, at this point in time, that a potentially viable
transcontinental system can indeed be forged out of the existing
railroad. '
,
[The sta~flent follows:]

subcore, the Booz-Allen study certainly elevated a transcontinental option into the
realm of realistic alternatives. worthy 'of further analysis.

STATEMENT OF RUSSELL

F. MuRPHY, EXECUTIVE VICE
". CENTER, U.S.A., INc:

PRESIDENT, THE CoNSULTING

-My name is Russell F. Murphy, I am Executive Vice President and a founding
partner of the' ,Consultiiig,; Center, Inc., a ftrrri' which has been retained by New
Milwaukee Lines to determine the potential self-sustainability,of a transcontinental
system comprised of" lines currently owned by the MilwaUkee RR. Since the forma~
tion, of the fIrm I have been responsible'for formulatfug and overseeing nl1IDerous
fmancial, policy and coSt studies for private and public' clients iIi' the transp<>rtati9n
industry, including the development of long term railroad fmancial fOrecasts. Prior
to my current position, I was Vice-President of Finance for the United' States
Railway Association. My full qualifications are set forth jn an attachment to this
testimony.
"
"
, '
The.purposeS of my testimony today are several:
'
(1) To describe the process by' which I, and others involved in the' project are
analyzing the potential viability of a Milwaukee transcontinental railroad that
would include lines west of Miles City, Montana, to the Seattle-Tacoma area.
(2) To present soro~ preliminary fmdings and views as to why such a system
appears promising, and'
•
'
'
(3) To suggest that a reorganization plan that calls for, -the formation of an
employee-owneatranscontin,entalsystein coJ1,figuration will prove more promising
and more equitable to employees, shippers, creditors and the public interest than
the reorganization plan submitted in August, 1979 to the reo,rglmization court by
the Milwaukee'Trustee ("Milwaukeell"). .
,"
As you may be aware, several studies; including. one undertaken by the Consult
ing center, have already addressed the question of whether the Milwaukee's. west
ern lines on their own could support continued rail operations. In view of our
findings that the western lines proposed as a separate railroad by: the SORE group
could not be made self-sustainable, as' proposed, there may be some question why
are we now taking the position that a system configuration that includes these same
lines appears more promising than the Milwaukee II syStem selected by the Trustee.
The reason is that the feasibility of establishing and operating a profitable lines
west railroad as a separate entity at the same time the Trustee proposed to estab
lish and operate a midwestern subcore is not indicative of the feasibility of estalr
lishing and operating a profitable transcontinental railroad that includes the Mil
waukee's western lines.
.
This point was also recognized by Booz-Allen & Hamilton in their study for the
Milwaukee Trustee. That study, which included network simulations of various
configurations based upon detailed cost and traffic analyses, concluded that the
tran~continental option offered the best long range potential of any of the options
studIes. Although the Trustee did not favor the Transcon option for·reasons relating
to the risk associated with the amount of investment involved relative to the

SYSTEM BEING STUDIED:

In view of the Milwaukee's cash problems and the -imminence of ,an '.embargo
order, we have been asked to complete our alternative plan by December 1. This
deadline does not afford us enough time to develop and study a variety of options in
detail; consequently, we have chosen to concentrate our energies around a ,transcon
tinental option previously analyzed by Booz-Allen. We expect to make some addi
tions to the intial configuration described by Booz-Allen. The key consideration will
be the degree to which such additions make economic sense.
GENERAL' METHODOLOGY

.Our approach in analyzing the potential' self-sustaimibility of a transcoritinental
based system is as follows. First, we are reviewing and studying in detail the
methodology used by Booz-Allen to develop the cost and revenue projections for
their option. In this endeavor we have received the full cooperation of the TruStee
and the staff of Booz-Alleri. Second, weare' attempting to identify 'modest adjust
ments to either revenue or cost estimates wherever more detailed study so justifies.

Revenues
With regard to the base level of revenues, for example, we are reviewing Booz
Allen's detailed retention analysis to determine on a case by case basis whether the
probability of retaining existing traffic levels should be higher than asl?~ed' by
Booz-Allen. We intend to make adjustments only where contact with individual
shippers'involved in the movement under study provides us with reason enough-to
raise expectations of retaining, the traffic. With regard to future revenues we are
undertaking a similar review of the Booz-Allen market opportunity study.
In addition to surveying individual shippers we are also taking a closer look at
three types of traffic which may grow at rates outside the range of GNP related
growth rates underlying the Booz forecasts. These are coal, grain and Port of Seattle
related traffic Oargely containerized freight and automobile imports.)
Costs
Similarly, in the cost arena, we are examining Booz-Allen's m~thodology to deter,- .
mine whether there are any assumptions which might warrant adjustment based
upon further analysis. For example, we are examiJ),ing the adjustments such as
optimizing, the use of equipment made by the TruStee to Booz-Allen's study in
developing the Milwaukee II forecasts to see whether similar adjustments could be
applied to the transcontinental option. For the most part, however, we intend to
rely on Booz Allen's cost analysis and follow their methodology to determine the
costs associated with carrying additional revenues if our revenue analysis indicates
revenues can be increased. Another aspect will deal with empty car return ratios
since Booz did not vary its assumption regarding empty car return times although it
is possible this factor might change depending upon the option under study.
.
Labor
The reorganization plan we are helping to develop contemplates the formation of
an employee-owned (or partially owned) railroad with some prospective participa
tion on the part of shippers.
Capital costs
Weare examining rehabilitation estimates and underlying assumptions ih Booz
Allen's analysis. These will be adjusted for any branch lines added on to the system.
Inflation
Booz-Allen's projections are in constant dollars-we will prepare inflated fore
casts.
Capital structure
We will propose a capital structure based on need to fund start-up costs, projected
operating losses, rehabilitation and assumption of equipment debt. The cost of
acquiring assets is also a key point in this analysis although the amount involved
depends upon many considerations-these will be based upon discussions with the
Trustee and other key interested parties. Sources of funding including private
capital will be identified,

,
!>

r

126
CONCLUSIONS WITH' RESPECT TO SELF-SUSTAINABILITY

,Once analysis is complete, the results will be analyzed to determine potential for
self-sustaj,nability; By self-s.ustainability I mean whether the financial projections of
the prop6sed system adequately service equity holders and fixed debt as well as
having stifficient cash to meet future capital demands.

Preliminary findings
.
Based upon the work done so far, I believe a transcontinental system .I~oks more
promising. W~le all of our numbers are not yet iIi. final form of all our work to date
convinces us that a self-sustainability option is indeed 'present.
A Mr. Bertman, under contract to.us, has recently submitted testimony to the ICC
on the matter of abandoning the western lines of the current Milwaukee Railroad.
The key point made by Mr. Bertman, which is consistent with all our preliminary
findings to date, is that revenues from the western lines of the Milwaukee exceeds
its cost· and that the data generated by the Milwaukee Railroad and itS ,own
consultants support this position. Mr. Bertman also points out that to the extent
Booz-Allen's ruture market oppOrtunities are accepted (which I do) then the western
lines of the Milwaukee, particularly when linked ina transcpntinimtal system, are a
fmancially , superior choice than the Milwaukee II offered by the Trustee. Mr.
Berhnan's latter point becomes .particularly important when you recognize that
grain traffic looks more promising than· anticipated in the recent past. Port of
Seattle traffic and particularly that traffic related to a mini-land bridge concept, is
stronger than has been anticipated as well as the. prospects for coal traffic on the
system.
.'
.
The Port of Seattle's traffic prospects and needs clearly argue for insuring the
existence of adequate rail capacity. In the early 1970's traffic growth potential was
perceived as being in the order of 4 percent per year by certain. experts, yet the
annual rate of growth in recent years has been in the order of 40 percent per year.
Overall prospects for West Coast Port traffic are indeed very. promising and argue
.for continued expectations.in· such traffic flows.. When. the Milwaukee Railroad is
viewed in this context we need, to realize that the Port of Seattle's rail traffic is
generally all long haul arid that the Milwaukee up to 1978 has typically handled up
to almost one half of the originated and received Port traffic. The port itself needs
the Milwaukee rail system to insure access to competitive rail service. Otherwise
the Port may only have effective access toa single carrier and become an ineffective
competitor itself to the Port of Oakland for containerized traffic.
While coal is also growing,for the present we .agree that the Milwaukee Road
does not have access to much of the dramatic growth anticipated for the region. At
the same time, the longertenn prospects (i.e. late 1980's) for coal traffic on the
Milwaukee are very attra,ctive. Thus, all of us must look to the futUre, not at the
past, to judge the potential of the transcontinental option.
Despite these points, I cannot yet speak with certitude on the finanCial self
sustainability., of the transcontinental option since our study is still in an analytical
stage. To obtain a better iridication of itll potential, however, I attempted to deter
mine what NROI results for the Booz Ailen's transcontinental option would yield if
subjected to the same adjustments for inflation and additional efficiencies used by
the Milwaukee Trustee to, translate the Booz-Allen derived NROI base levels for
Milwaukee II into the inflated projections filed in the reorganization plan. The
result of this exercise is to increase the Booz-Allen 1985 level of NROI for their
Louisville Transcon option from a loss of $6.4 million (in 1980 dollars) to a profit of
$87.4 million. By contrast the same analysis shows the Milwaukee II option im
proves from a negative $9.7 million to a profit- of $61.3 million. This represents an
improvement of $93.8 million. I do. not believe that a $87.4-NROIis necessarily the
answer for a transcontinental system. What I do believe to be more likely is that
the performance of Milwaukee II as projected by the Trustee is excessively
optimistic.
An example of some of the optimism that the Trustee built into his plan was to
compress 10 years of economic growth in the Booz-Allen study into 5 yea:r:s without
any basis for such an ;u;sertion. Since this, as well as other factors, project perform
ance that is highly unlikely, the Milwaukee II will fail to meet the "benchmarks of
success" established by the Trustee in its reorganization' plan. Failing to. meet the
"benchmarks of success" means that the plan must be abandoned. It is my opinion
that pursuing the Milwaukee II reorganization plan is tantamount to liquidation of
the entire railroad beginning about 1983.
.
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SUMMARY

I believe that the transcontinental option is more financially promising than the
Milwaukee II option and will better meet public interest criteria: Our transconti
nental option will retain more employees (approximately 8,000 vs 5,000 to 6,000); it
will avoid economic impact to shippers in the west whose livelihood revolves around
the RR and still service the midwest; it will preserve RR competition in the west,
most of which would otherwise be relying on a single rail carrier; it would preserve
rail capacity in an area where coal; Port, and grain traffic is growing at rates far
greater than GNP averages and might ultimately strain the capacity of the rail
system if the western lines of the Milwaukee are absent. ,Lastly, if a plan could be
implemented which would allow the employees to, acquire the asSets needed to
operate a transcontinental system and leave the abandoned property plus non-rail
assets, to the estate to payoff existing claims, creditors would be ·betteroff.:Credi
tors would stand a particularly better chance of being reimbursed because they
would be insulated from the fmancial risk associated with trying to recorganize an
ongoing railroad.
Our analysis will be complete, by the end of November, 1979, and we will immedi
ately provide copies of our reorganization plan to thiS Committee. While I cannot
speak to the financial viability of the transcontinental system we are devising with
as much conviction as I can when all of our quantitative analyses will be complete, I
am sufficiently confident to say at this point in time that a potentially viable
transcontinental system can indeed be forged out of the existj.ng railroad.

Mr. BRODSKY. Mr. Chairman, that concludes our comments. We'd
be happy to try and answer any questions the committee might
have.
The CHAIRMAN [presiding]. Senator Long.
Senator LONG. No questions.
The CHAIRMAN. Senator Magnuson.
Senator MAGNUSON. I wanted to ask my friend, how is your toe?
Mr. WICKWIRE. Better than it was intMay.
Senator MAGNUSON. This gentleman climbed K-2, 28,000 feet; he
froze his toe. And I've been worried about his toe ever since.
The CHAIRMAN. Senator Exon.
Senator EXON. I appreciate the concern of my good fri~nd about
your physical well-being. We share the concern also of the people
that are on that road up there.
I have a question or two. Since I listened to your testimony, I
think maybe it would be better if I addressed these to Mr. Brodsky_
Mr. Brodsky, you and the others gave a very interesting presen
tation. You told about the possible reorganization. You told about
the problems that if the Milwaukee line would be abandoned, that
Burlington Northern would fall through the responsibility of
taking coal traffic with that road, assuming not only the coal, but
present grain traffic, plus the increased grain traffic, which was
brought in earlier questioning by Senator Magnuson.
I would think that we would have a terrible glut of trying to
move anything in that area if we only had the one railroad in
existence. I assume that was the thrust of your testimony.
Mr. BRODSKY. I certainly agree with that.
Senator EXON. A followup question: You talked about the reorga
nization of this road and your efforts in this regard. Assuming that
you have the cooperation of all concerned, including the FRA, what
is the time frame you think that this could be brought about,
assuming cooperation by all parties? Thirty days? Three years?
What time limit?
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Mr. BRODSKY. I think, Senator, that the May 10 deadline that we
referred to, and was specified in Senator Magnuson's legislation, is
a realistic timetable.
. Obviously, we expeG~ to be very well along at that point in the
implementation phase; aild I'm concerned that we limit the time
period so that the funding, whatever the source, can go to rebuild
ing the railroad, rather than preserving the status quo.
I certainly think that the quicker we can get those funds chan
neled to som,e constructive purposes, the better off we are.
Senator EXON. Thank YQU.
'
No further questions,:Mr. Chairman.
The CHAIRMAN. Senator Ford.
Senator EORD. I have no questions, Mr. Chairman.
The CHAIRMAN. Do our two guests have any questions?
Senator Baucus? '
Senator Melcher?
[No response.]
The CHAIRMAN. Thank· you very much, gentlemen.. We appreciate
your being here.
'
[Whereupon at 12:15 p.m., the hearing w~ adjourned.]

•

ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS
STATEMENT OF HON. GEORGE MCGoVERN, U.S. SENATOR FROM SOUTH DAKOTA

Mr. Chairman, Members of the Committee,'I appreciate this opportunity to
appear before the Committee to discuss the reorganization of the Milwaukee Rail
road and the various legislative proposals pending before you.
Today's hearing has taken on even greater importance in light of Judge McMil
len's decision last Friday to authorize an embargo ,of more than half of the Milwau
kee's 9800 mile rail system, effective this Thursday, November I, 197~. However, it
was not the Judge's decision which stunned many of us who represent states served
by the Milwaukee, but the manner in which the Federal Railroad Administration
violated Congressional intent, by refusing to provide emergency assistance onac
ceptable terms to sustain the carrier's operations through November 30, 1979.
Since the beginning of the debate on the restructuring of this 'bankrupt carrier,
this agency has consistently ignored Congressional counsel. Instead, it has used the
bankruptcy proceedings of this railroad to carry out their own plans for a restruc
tured Midwest rail system, through the whOlesale abandonment of thousands of
miles of track. No one can argue that our midwestern rails have, to some degree,
been overbuilt-and that a revitalized rail system in the Midwest will be largely
dependent on some consolidation of existing facilities. But such a restructuring must
be carefully crafted, similar to the development of the U.S. Railway Association's
final system plan for Conrail.
The FRA has shown extreme disregard for such a carefully crafted restructuring
of the Milwaukee. And now, as a result of their actions, we face a massive embargo
of service on this railroad in just a few days.
Mr. Chairman, the legislation we are considering today, including the proposal
introduced by Senator Magnuson and myself, was drafted in close coordination with
the Federal Railroad Administration. It represented a good faith effort on our part
to effect a compromise which would at least lI)eet some of the needs of all con
cerned. It now appears that, again, such efforts to work with· this agency were futile.
With this in mind, Mr. Chairman, I believe that it is of absolute importance that
Congress move with all speed to enact legislation which will guarantee labor protec
tion to Milwaukee employees as well as provide substantial financial assistance to
other railroads and shipper organizations who wish to acquire and rehabilitate
Milwaukee trackage that might otherwise be abandoned.
In addition, I request that the Committee consider drafting additional provisions
calling upon the U.S. Railway Association to conduct an independent reorganization
proposal for the Milwaukee. The USRA, through their existing computer capabili
ties can quickly develop simulation models showing the comparative benefits and
costs of reorganization alternatives.
I am well aware that the FRA has already conducted their own studies on this
subject, but their recent actions are clearly a serious violation of the public trust,
and we must now hold their past actions in the Milwaukee reorganization as
suspect. I must emphasize however, that any effort undertaken by the Committee
must be accomplished with great speed. I share the trustee's concern that it is
imperative that any further significant erosion of the railroad's assets could jeopar
dize the future of any restructuring effort.
Again, Mr. Chairman, I appreciate this opportunity to appear before the Commit
tee, as well as the considerable effort the Committee has devoted to this critical
problem.
STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR FROM MONTANA

Mr. Chairman, I appreciate this additional opportunity to discuss the Milwaukee
Railroad.
The Congress faces difficult choices. On one hand we would like to preserve
Milwaukee service and attendant public benefits.
On the other hand, this Committee has learned from the Conrail and Amtrak
experiences the pitfalls of Federal involvement in railroad matters.
(129)
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I have spent a great deal of time with the Milwaukee issue. Because Montana is a
major loser in the Trustee's proposed reorganization, some may think my inter~st is
parochial.'
Obviously, I have a parochial interest. But my study of the issue convinces me
that preserving the Milwaukee'slWestern Lines is sensible both in terms of minimiz
ing Federal cost and meeting long-term national transportation needs.
I hope that my comments today will be helpful to the Committee as it develops
Milwaukee legislation.
'

slightly greater (in 1977) for the Western Lines than for the total Milwaukee
system, 115 percent to 112 percent respectively."
This conclusion shows that Western Lines are roughly as profitable as lines east
of Miles City.

Congressional r~sfOnsibility
,
Congress has a definite responsibility in reorganizing the Milwaukee. This respon
sibility arises from the Railroad:s common carrier obligation and the considerable
Federal expenditures at stake. :
The Trustee has proposed a n~organization plan and vigorously supported that
plan.
.,'"
,
The Administrator of the Federal Railway Administration recently called the
efforts of Senator Magnuson and myself to develop alternatives "politically hyster
ical, nonsensical exercise."
,
While I don't discuss my opinions of FRA personnel publicly, I will suggest that
statements by both the FRA and Milwaukee management may have led to some
misconceptions. I would like to address these.
Costs of continuing service..
,
One possibie misconception is that abandonment is the cheapest alternative for
the Railroad and the Federal government. ,In fllct, potential costs for labor protec
tion could substantially exceed costs of rehabilitation.
.
The cost of labor protection is speculative: estimates range from $50 million to
over $1 billion. The Trustee's reorganization plan anticipates labor protection claims
0[$350 million...
According to the Federal Office of Rail Public Counsel, potential labor protection
claims exceed costs of rehabilitation on every reorganization scheme studied by
Booz-Allen and Hamilton for the Trustee except, one that involved no mainline
abandonments. Costs of labor protection were not considered in the Booz-Allen
analysis.
"
Liabilities for labor protection are a strong argument. in favor of continued
operation of a major portion of the Milwaukee system.
The Congress should compare the cost of paying employee protection which does
not result in any gainful benefit in services with roadway rehabilitation expendi
tures that retain needed rail services.
Some have suggested that the ·ERSA loans which would be provided to continue
service in pending legislative proposals involve substantial new Federal liabilities.
In fact, if pending abandonment proceedings continue on schedule, the ICC will be
obliged to provide directed service until at least May 1979.
According to ICC Chairman O'Neal, this directed service will involve a grant of
some $50 million for non.core lines. Some $30 million would be required to operate
the Core during, the same period.
"
' ,
The cost of ERSA loans to operate the entire system is estimated to be in the
range of $60 tQ$70 million. The Federal exposure is roughly the same with either
approach-but with ERSA loans there is some chance that the 'Federal outlays will
be repaid.
.
Congress must consider Federal costs not directly related to the abandonment.
The Department of Commerce estimates that 28,000 direct and indirect jobs are
threatened by the proposed abandonment in Montana; Idaho and Washington. Fed
eral costs for readjustment assistance are estimated to total $42' million for Depart
ment of Commerce programs alone..
Viability of Western Lines
A common misconception is that Western Lines generate miniscule traffic and
cause massive cash drains.
Documents filed by the Milwaukee in the pending Interstate Commerce Commis
sion abandonment case suggest that revenues exceeded avoidable costs on lines west
of Miles City in 1976 and 1977, and that there was a loss of $3.3 million in 1979.
The Federal Office of Rail Public Counsel asserts that the Milwaukee figures
include double-{:()unted costs and that in fact lines west of Miles City earned $12.7
million in 1976, $11.0 million in 1977, and $2.5 million in 1978.
A report prepared under direction of the Federal Railway Administration by
Reebie Associates indicated "that the ratio of expenses to revenue generated was

Viability of the Core
I've heard a lot of talk about a "Conrail West." Congress cannot ignore the
Federal cost of the Milwaukee II plan.
The Federal Government has already invested $80 million in the Milwaukee Core
in the form of 4-R Act Certificates and ERSA guarantees.
The Trustee's reorganization plan anticipates an additional Federal obligation of
$251.9 million for the Core system.
FRA officials say they "do not know" whether this commitment of $330 million
Federal dollars will result in a viable "Milwaukee II."
The FRA-Reebie study suggests that lines east ofMinneapolis lost $23.4 million in
1977. That loss may be understated; the Trustee's Booz-Allen report suggests that
losses attributable to the Core were $42.5 million in 1977.
The Trustee's reorganization plan projects that the reorganized system will lose
$104.5 million in 1980, $82.6 million in 1981, and $21.8 million in 1982.
My point is not that the Milwaukee's mid-western lines are not viable or should
not be reorganized. What I hope every Senator here understands is that we are not
talking about profitable mid-western lines versus hopeless western lines.
Booz-Allen and Hamilton projected that a Core ,system extending to Miles City
would return $5 million by 1985. A system running from Minneapolis to the West
Coast would require substantially less rehabilitation investment and produce .the
same $5 million return.
Western Lines are roughly equivalent to Core lines both in terms of physical
condition and revenue produced. The difference is that the Trustee-for his own
reorganization purposes-wants to abandon Western trackage and concentrate his
limited resources in the mid-west.
Rail competition
Both the Trustee's Booz-Allen andFRA analyses suggest that competition will
prevent viable transcontinental Milwaukee operations.
According to the FRA-Reebie report "the Milwaukee Road's Western Lines face
an era of intense competition from other railroads and other transport modes."
FRA and Milwaukee officials have suggested that Western Lines are "excess" and
"should never have been built."
If competition prevents long-term viability in a region where there is only one
competing railroad, a poorly developed highway system, no barges, and exceedingly
long hauls, I question the prospects for the mid-western Core system.
New market opportunities are virtually non-existent in the mid-west. There is
strong truck and barge competition.
Intramodal competition is particularly intense. The Milwaukee proposes to retain
its operations in the Chicago-Kansas City corridor which is served by eight Class I
railroads, and the Chicago-Louisville corridor which is served by four Class I rail
roads, and the Chicago-Duluth corridor which is served by four Class I railroads.
The Department of Transportation has identified Chicago-Kansas City, Chicago
Louisville, and Chicago-Twin Cities as corridors of excess capacity.
Again, my point is not to suggest that mid-western lines should not or cannot be
reorganized.
Rather, I aim to emphasize that public interest has been given minimal attention
in Milwaukee decision-making. Congress would be irresponsible if it simply rubber
stamped the Trustee's reorganization proposals.
Severing Western Lines enhances viability of the Core
The Trustee insists that he must quickly abandon Western Lines to preserve Core
operations.
His arguments deserve critical inspection.
Abandonment of Western operations will immediately and dramatically reduce
revenues. Lines west of Miles City generated roughly $62 million in 1978, in spite of
the deplorable service offered.
While revenue reductions would be immediate, cost savings will take some time to
realize. Even after abandonment, such expenses as labor protection, interest on
investments, and depreciation continue.
Financial evidence presented in the ICC abandonment proceedings suggests that
loss of lines west of Miles City will in fact detract from both the long and short-term
viability of the remainder of the system.
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Certainly speedy abandonment of Western Lines is not, as the Trustee suggests,
essen tial. to preserve Core operations.
.

kee Road. Enough has been said regarding the 'economic impact. of the massive
abandonments that will result along Milwaukee lines in the states of South Dakota,
North Dakota, Washington, Montana, Minnesota, Idaho, Illinois, Iowa, Missouri,
Michigan, Indiana, and Wisconsin.
In order to be effective, any solution worked out today will require strong support
and cooperation between the Congress, rail labor and shipper groups. The future of
rail service in these western and upper midwestern states will determine the' future
livelihood of these groups and of the economies of the states.
While providing for the orderly restructure and transition of the bankrupt rail
road, we must grant ample opportunity to those· who seek alternatives in the
purchase and continued operation' of the Milwaukee Road. Having long been an
advocate of cooperative ownership of rail bed and tracks and having introduced
legislation to promote the formation of rail cooperatives, I endorse the goals of the
New Milwaukee Lines coalition of shippers and employees. I believe that it is our
responsibility to give every opportunity to those who are attempting to help them
selves.
.
..
.
Therefore, a key provision in final legislation approved by this Committee will
ensure adequate time for the completion and implementation of a plan for the
coalition to assume operations on important segments of the Milwaukee.
It is also vital that adequate protection be assured the great numbers of Milwau
kee employees whose livelihOOds depend on the railroad. Moving expenses, unem
ployment assistance, as well as retraining and education assistance must be includ
ed in final legislation. In a time of national fmancial and economic difficulties, we
must offer every opportunity to Milwaukee employees to facilitate relocation to
other rail lines or other dependable employment. .
.
.
Adequate time for continued operations must be provided in order to allow
shippers to make alternative arrangements. Immediate abandonment of lines wi
bring chaos to remote communities dependent on the lines. We must ensure that
operations will continue uninterrupted and that no agency intervention will over
ride this mandate. This is no unreasonable request for unlimited funds. It is consist
ent with federal transportation policy that an orderly transition be ensured for all
rail users and ,interested parties.
I want to express my strong support for S.J. Res. 114, which provides for these
concerns and which has wide congressional, rail labor, and shipper support. I am
pleased to cosponsor this legislation and endorse its goals.
Thank you,

Public interest in abandonments
Both Senators Magnuson and Cannon have proposed that ICC jurisdiction over
abandonments be eliminated.
.
I would, like to bring to·the Committee's attention a particular concern, which I
will illustrate with a Montana case.
A short line railroad in Montana, the White Sulphur Springs and Yellowstone
Park, has only one outlet-to a Milwaukee line that may be abandoned. In case of
abandonment, th,e WSSand yP must obtain about 30 miles of Milwaukee trackage
for a connection to the Burlington Northern.
, '
Under normal ICC proceedings, the Commission could require, asa 'condition of
abandonment, that the affected section of track be transferred to the WSSaiid YP.
Without ICC jurisdiction, there is no guarantee that the public need for the connec
tion will be meL
'
This potential problem exists throughout the Milwaukee system. I hope the Com
mittee will provide some type of oversight authority to ensure fair treatment of
short line railroads, state or local agencies, etc., that may need to acquire portions
of Mil waukee trackage in case of abandonment.
Pending legislation
I compliment the efforts of Senators Cannon, Long and Packwood in introducing
S. 1905. It is similar in many respects to S.J. Res. 114 introduced by Senator
Magnuson and myself.
Dates established in the Magnuson proposal-January 1 for submission of a plan
and May 10 for implementation of the plan-provide very little time for a massive
undertaking.
','
.
.
Rome was not built in a day, and railroads are not purchased overnight. Develop
ing reorganization and management plans and arranging necessary financing is an
enormous task. '
The dates in the Magnuson legislation should be regarded as minimum. Any
eilrlierdates would make a shamof'efforts to :provide an opportunity for employee
and shipper ownership.
.
Similar arguments apply to sections of the' legislation regarding "employee or
employee-shipper ownership plan." Here again, any weakening of the' Magnuson
language would make the legislation a sham.
Shippers in the West would be better off with no legislation than a proposal
which eliminates directed semce without providing adequate opportunity for pres
entation of alternative reorganization plans.
.
In accepting provisions of this legislation which will eliminate ICC jurisidiction
over the reorganization, and directed· service, Western interests are .making a
considerable sacrifice.
'
In return they are asking for a full and fair consideration of their efforts to
assure continued service. Unless such full and fair consideration is provided, legisla
tion will be detrimental and should be defeated.
.
..
STATEMENT,OF HON.LARRY PRESSLER, U.S. SENATOR FROM' SoUTH DAKOTA
Mr. Chairman, members of the Committee, as a result of the decision of the
bankruptcy court judge this past Friday, October 25 to allow embargo of the greater
portion of lines in the western extension 'of the Milwaukee Railroad effective No
vember 1, 1979, the legislation before us takes on immediate and serious impor
tance.
"
,
' .
I deeply regret the actions which thwart the intensions of the Congress inapprov
ing a compromise which would have ensured continued operations on the entire
Milwaukee system through November 30. That compromise, which I strongly sup
ported, would have provided time for the orderly restructuring of the seriously
ailing Railroad.
.
.
It is vital now that immediate action be taken on S. 1905 and S.J. Res. 114 and I
regret that, due to the late scheduling of this morning's business; I will not arrive in
time to join my colleagues in considering the two bills. I wish to commend our
Chairman, Senator Cannon, and our respected colleague, Senator Magnuson, for
their efforts to ensure an orderly restructuring of the railroad through the meas
ures they have introduced.
Certainly, our primary purpose in considering this legislation is to assure suffi
cient time to protect the interests of all interested parties dependent on the Milwau

OFFICE OF RAIL PUBLIC CoUNSEL,
Washington, D.C., October 24, 1979.
Mr. WILLlAM JOHNSTON,
Domestic Policy Staff, Old Executive Office Building,Washington, D.C.
DEAR MR. JOHNSTON: Mr. Charles Swinbum, Acting Assistant Secretary for Policy
and International Affairs of the Department of TransportatiOn, has advised me that
the Domestic Policy Staff is currently reviewing. the administration position with
regard to the future of the Chicago, Milwaukee, St. Paul and Pacific Railroad,and
has suggested that I convey to you such views as this Office may have with regard
to that matter.
This Office is currently an active intervenor in the Interstate Commerce Commis
sion proceedings involving the proposed application of the' Milwaukee Road to
abandon its lines west of Miles City, Montana, Docket No. AB-7 (Sub-N.o. 86F),
believe that the most useful role we could play,in your review would be to set forth
for you our approach to that case, the state of the record as we perceive it,' and the
likely position which we will be taking. I should caution you that the hearing is
currently in process, and that the ultimate position which we take·in the proceed
ings will be based on our assessment of the total record.
Essentially, it is our view that the Commission should not use this proceeding as
the vehicle to decide the desirable . long-term future structure' of the Milwaukee
Road. To begin with, decision on that issue requires a careful consideration of the
various possible alternative operating patterns, giving consideration to such matters
as capital investments needed' for each option, the estimated financial results, and
the degree of public interest in preserving particular services. These issues have
clearly not been considered in this highly expedited proceeding which is concerned
solely with the abandonment of lines west of Miles Gity. On the other hand, the
issue of restructuring the railroad will be coming before the Commission within the
next several months in connection with the reorganization proceedings. We would
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reserve to those proceedings questions relating to the long-term viability of the lines
west of Miles City and the relationship of those lines to the system as a Whole.
Under these circumstances, we believe that the deterqlinative question should be
whether continued operation of the lines west of Miles City pending the reorganiza
tion proceeding will result in a significant financial drain on the company, impair
ing its ability to maintain operations over the remainder of the system and creating
pressures on the U.S. Government for additional financial assistance. Our current
assessment of the record is that the lines west of Miles City are profitable on a
short-term basis, and that abandonment of the services would not have a favorable
impact on profitability. This assessment is based upon ,the railroad's own calcula
tions of avoidable losses (i.e., the losses from operations over the route which would
be eliminated upon cessation of service) as adjusted to elil;ninate errors conceded by
the carriers' witnesses. This evidence indicates a profit (a negative avoidable loss) of
approximately $2.5 million. I should caution that this figure does not take into
account the costs necessary to rehabilitate out-standard track, which I understand
should not exceed $3.7 million. On the other hand, the $2.5 profit does not take into
account the very substantial labor protection costs which will be incurred as a
result of the abandonment.
Although as previously indicated, we do not believe that the issue of the perma
nent restructuring of the railroad is ripe for decision in this case, we have neverthe
less offered testimony raising what we consider to be serious questions with regard
to the Trustee's Milwaukee II proposal. And we have suggested various alternatives
for maintaining the Milwaukee's transcontinental operations on a more economiC
basis. Again, we believe that all of these considerations should be explored in the
proper forum, namely the reorganization proceeding.
.
I am enclosing I for your information copies of the Verified Statements of our
expert witnesses in Docket AB-7 (Sub-No. 86F).
I hope that the foregoing explanation as well as the enclosed materials will be of
SOllJe use to you.. I will of course be happy to make myself available if you have any
questions.
Sincerely yours,
ARTHUR H. SIMMS,
Acting Director.:

proposed for the Milwaukee, we do not believe such protection should go beyond
that normally applipd by the ICC in rail cases adversely affecting employees. We
urge that Congl'Cll!i not expand such protections, as done in the cas~ of Conrail,
because they have pruved to be far more costly than anticipated and still represent
a major roadblock to Conrelil's efforts to become self-sufficient.
Fourth, while we lire in full agreement with the protection of the security status
of creditors in S.J. Hes: 114, in the event of additional U.s. loans, we urge that
equity holders' rights ulso be recognized. Even though the latter must normally
assume greater finane-inl risks, they should not be forced to see their share of a
bankrupt railroad's est.ate hcinl~ stcodily reduced because of forced delays in reorga
nization-or because repaymen1 of U.S. loans must come out of the carrier's estate.
If the public interest demands continuation of rail lines and services that "are
clearly unprofitable, the public should be asked to cover any losses through direct
grants.
Congress has had the advantage of seeing the problems that arise when a bank
rupt railroad system far too large is forced to continue in operation-through the
Conrail experience-so hopefully it won't repeat this action by preventing a long
needed and early restructuring of the Milwaukee.
We request that this letter be included in the record of hearings on S. 195 and
S.J. Res. 114.
Sincerely,
PAUL TIERNEY.

'i'R.ANSPORTATlON ASSOCIATION OF AMERICA,
Washington, D.c., October 26, 1979.
Hon. HOWARD W. CANNON,
Chairman, Commerce, Science and Transportation Committee,
U.S. Senate, Washington, D.C.
DEAR CHAIRMAN CANNON: During your Committee's consideration of S. 1905 and
S.J. Res. 114-which we interpret as being designed to provide additional time to
permit the restructuring of the Milwaukee Railroad on a status-quo basis to the
maximum extent possible-we ask that the views of the Transportation Association
of America be "'included because of some rather significant policy implications.
First, we are.·happy to see that your Committee has agreed to hold additional
hearings on this legislation,.as a number of our members with a direct stake in the
Milwaukee's future have expressed concern that private interests have not had an
adequate opportunity to express their views to the Congress.
Second, we are fearlul that the approach of continuing to delay the restructuring
of the Milwaukee's route network will make conditions worse in the long run-as
proved the case with the bankrupt Penn-Central. The Milwaukee has been in
serious financial trouble for some time, and it has now been in bankruptcy for well
over a year, during which time numerous studies have been made regarding its
prospects and a reorganization plan developed. While T AA is -Dot in a position to
say what specific lines should be abandoned, we believe the principles endorsed by
the Congress in Public Law 95-598-specifically those provisions relating to railroad
bankruptcy cases-should govern in the Milwaukee case. In approving major revi
sions in the bankruptcy laws last year, Congress gave the courts broad power to
expedite reorgnization ofa. bankrupt railroad, including the power to order line
abandonments. By forcing the continuation of the status quo of a bankrupt railroad,
we merely aggravate matters because of the further erosion of the carrier's plant
lUId further weakening of the carrier's ability to provide adequate service.
Third, while we recognize the ne~ for fair consideration of reasonable employee
protection to ease personal hardships resulting from a major restructuring such as
• The enclosures are in the committee fLIes.

A REVIEW OF "MILWAUKEE LINES STUDY" PREPARED BY POLICY AND MANAGEMENT
AssoCIATES, INC., SEPTEMBER 1979
[FRA

Staff Paper. Oct. '12, 1979J

SUMMARY AND CONCLUSION
FRA has reviewed the "Milwaukee Lines Study" prepared by Policy and Manage
ment Associates, Inc., (PMA) and has concluded that the study offers no new
significant facts that would be useful in assessing the potential viability of the
Milwaukee's Western Lines. Further, the favorable conclusions reached in the study
are perched atop a series of key assumptions that are either outright erroneous or
are analytically insupportable.
The principal shortcomings are as follows:
1. Revenue potential is substantially overstated due primarily to a faulty analysis
as to the potential for coal traffic but also to blind acceptance of an overly optimis
tic traffic assumption in an earlier study. PMA conducted no independent traffic
review but added another layer of optimistic assumptions to the earlier forecast.
2. The coal analysis is based on a combination of macro-economic assumptions
regarding Western coal development and an assumption that the Milwaukee will
have access to coal mines that it presently is in no position to serve. The macroeco
nomic approach is inappropriate for assessing the outlook of a specific railroad line.
A site-by-site examination of all the mines referred to by PMA shows that only
one-a small one-can be served by the Milwaukee. The access to that mine can be
preserved by the State of Montana through a Federaly-funded rail banking pro
gram. Even granting the Milwaukee access over lines of the Burlington Northern,
while an extremely speculative event to presume, would not still require the lines of
the Milwaukee west of Miles City, Montana, the first physical connection between
the two railroads. Miles City has been included in the core system proposed by the
trustee. The coal revenues described by PMA would be generated east of Miles City,
not west. Ironically, the sources cited in the study contradict PMA and point to the
opposite conclusion: that the Milwaukee lines west of Miles City are not needed for
western coal development.
3. Even assuming that the revenue projected by PMA did develop, the expenses
associated v.':ith the revenues in PMA's income statement projects are understated.
4. PMA's financing plan is based on a number of low cost assumptions that are
backed up only by assertions, and not by investigation or analysis, including one
related to the purchase price of the Milwaukee's assets. The plan also does not allow
for amortization of more than $400 million in debt that would be incurred to
support the start-up of the railroad.
In FRA's view, an adjustment to PMA's projections for any of the serious deficien
cies cited above would be sufficient to produce the contrary conclusion-that Lines
West will not be viable. Such a judgment, however, should flow not from a percep
tion of the faults in the PMA review but from other studies and analyses.
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BACKGROUND

A site specific review shows that the remainder of the mines listed, in contrast to
PMA's assertion, are not adjacent to the Milwaukee but are served exclusively by
the Burlington Northern and are typically geographically remote from the Milwaukee. The BN, in fact, owns some of the coal reserves. (While not mentioned by PMA,
the Milwaukee has trackage rights to Billings and has petitioned to be able to serve
mines along the way. The Interstate Commerce Commission so far has evidenced no
signs of opening up the territory to the Milwaukee. If the ICC did so rule, the
Milwaukee could add service to those mines without ownership of any lines west of
Miles City.)
Also, the PMA analysis did not mention where the coal would be marketed, a key
assumption in deciding whether to maintain the lines east or west of Roundup,
Montana, the site of one potential small local development located on the Milwaukee. FRA has suggested that the state use a rail bank program (with Federal funds)
to preserve the Milwaukee's route from Miles City to the Roundup area in case of
future coal development. The route would permit an eastward move to Miles City,
or, alternatively, a move west or south via a connection with the BN just west of
Roundup.
The question of where the coal will be directed after it was mined is central to
transportation planning. PMA offered no distribution site specific assumptions, but
did produce figures and maps related to regional demand. The demand figures for
Great Plains coal, of which southern Montana provides only a part, forecast dramatic growth. Of the total moving out of the region, all is destined for points east and
south of Montana. No moves to the west were identified, in contradiction to the
assertion that Lines West would be needed for coal developments.
Further, the study referred to a recent report of the national Transportation
policy Study Commission, which produced a set of western railroad identification
maps and projections of coal movement for 1985 and 2000. An examiniation of the
maps shows that they do not include the Milwaukee line west of Terry, Montana.
Since Terry is located east of Miles City, the inference from the NTSPC study is
that the Milwaukee's lines outside the trustee proposed core are not being counted
on to transport Great Plains coal to market. (See PMA's Exhibit V-Arrow to Terry
added.) Coal growth east of Terry is assumed and quantified. The 70.8 million tons
of coal projected by the NTPSC for 2000 would still be available to Milwaukee II.
Turning to the medium term, PMA concluded that even the most optimistic of the
coal revenue projections in prior studies was deficient, ($24.3 million in annual
revenues to be derived from 42,705 carloads or 3 million tons of coal). PMA estimated 136,000 carloads carrying 9.5 million tons and generating $77.5 million in revenue on Lines West. Given the sources cited, this assumed growth would presumably
occur on a segment from Miles City to points east and would involve delivering BN
originated coal to eastbound markets. No specific moves were cited, a significant
shortcoming given the lead time of utility generating plans. The portion of the
Western Lines which the trustee proposes to abandon is west of Miles City and
would not seem to affect those moves. Additionally, the implied Milwaukee division
of nearly $580 per car attributable to that part of the move ending at Twin Cities
appears too high by a considerable margin.

Policy and Management Associates, Inc. reviewed existing studies of the economic
viability of the Milwaukee's Western lines and examined the potential of "two
configurations: (1) Lines West-Twin Cities to Tacoma; (2) TranscontinentalTacoma to Louisville. The revi~w concluded that Lines West would be a viable
railroad and reserved judgment about the Transcontinental system, a conclusion
substantially at odds with the results of other studies.
The primary basis for PMA's conclusion was that previous studies had seriously
underestimated the amount of traffic that would be available to Lines West in three
commodities: coal, grain and overseas container traffic. Coal was the major factor in
the assumed deficiency, with the breakdown in incremental revenues as follows:
MillW1l$

~~~;~~;::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::

$53.2
8.7
3.3

Total............................................................................................................
65.2
According to PMA's analysis, the associated additional expenses would amount to
only 45 percent of revenues, and the resulting improvement in income would be
sufficient to lift· Lines West into a profitable position worthy to attract investment.
The analytical -results turned on assumptions regarding revenues, operating expenses and financing costs.
The PMA study also concluded that (1) the estimates of traffic diversion cited in
the Reebie study carried out for FRA were illogical and unrealistic; (2) that the
Burlington Northern inclusion case could bring significant traffic to the Milwaukee;
(3) that an ESOP could be expected to have a significant impact on productivity; and
(4) that the implementation of Milwaukee II (the core railroad after elimination of
the Western and other lines) would have a significant adverse impact on economic
growth in the West, foreign trade through Seattle and Tacoma, energy consumption,
the highway system and air quality.
FRA COMMENT

The PMA conclusions are not based on facts. The mmn point of the study is that
Lines West is needed to support major coal market development. The "facts" cited
point to just the opposite. The PMA study identified only one potential coal move
that would require a line west of Miles City, Montana, and even that potential
development was not addressed -in sufficient detail. All the other mines cited by
PMA cannot be:served by the Milwaukee.
The PMA work was in fact a review of previous studies and was not a "study" in
itself. PMA simply built on to a proposal that has been previously -identified as
overly optimistic with no independent verification or assessment of the facts. Other
point.by-point comments are as follows.
(1) hi its discussion of the Reebie study, PMA was apparently not mindful that
the Reebie methodology assumed diversion if the railroads were not able to haul
traffic that ma'de a contribution to profit after covering full costs. The substantial
diversion projected would be less under a strategy that continued the carriage of
traffic below cost but the losses would be greater.
The conclusions relating to (2) BN trackage rights, (3)"ESOP productivity, and (4)
the economic impact of cessation of Milwaukee service went unquantified and were
highly speculative. FRA recognizes the potential of the first two, and disagrees with
the third on the basis that the present Milwaukee Western Lines service could be
absorbed by two other rail carriers in the region. More detailed observations follow.
COAL TRAFFIC

The heart of the difference between PMA and other studies, including one by

FRA, is the outlook for coal. PMA stated that the Reebie report was in serious error
Whl'll it stated that "no new mining operations are now being developed along the
W,·,;tern Lines." PMA proceeded to tackle the coal question in two ways-from a
llH1cnH.~("')lJomic overview approach, and from a mine-specific approach.
To that end, PMA presented a list of coal mines in Montana and stated that: "It
upp"an, that lhe majority of these mining operations can be served by the Milwau·
k,·,' Hond," It) Cnct, only one-that in Musselshell County-is on the Milwaukee. The
potC"lltinl tonnllge waH listed at 1.2 million tons per year and the owner of the coal
l"ir:hts is the Hurlington Northern, the Milwaukee's principal railroad competitor in
the region. The PMA list and a map of the coal mines in question is attached.

GRAIN TRAFFIC

PMA also relied on macro-economic techniques to forecast grain movements
rather than determining site specific Milwaukee service ability and took issue with
the growth rates used by Reebie and hence the Department of Commerce. Again,
PMA did not provide any assumption as to site specific origins and destinations on
the Milwaukee, although the revenue of $2,000 per car would indicate a long haul.
The Reebie study, in its regional input-output analysis, did assume some growth in
the movement of grain. from Montana to the West Coast, and allowed for only a
small diversion to other modes. The Reebie technique is clearly the more comprehensive of the two, but the difference (4,344 carloads) is within a margin of error.
The Milwaukee's role as a Montana grain carrier is not pivotal; the Milwaukee
hauled only 2 percent of the wheat and 3 percent of the barley produced in
Montana last year, and accounted for less than 15 percent of the grain moved out of
the state by rail.
OVERSEAS CONTAINER TRAFFIC

The PMA study expressed a problem in identifying overseas container traffic in
the other studies and concluded that the growth rate of the market had been
ignored and that Milwaukee would hold its previous market share. The Reebie
study did allow for growth in the market but assumed a diversion to other railroads
due to service deficiencies. The business is extremely time sensitive and highly
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competitive. The revenue at issue is small-$3.3 million-and the rates have been
regarded as marginally profitable because of modal competitive factors.

COAL MINES IN MONTANA-Continued

The PMA study relied on adj'ustments to· the most optimistic proposal, that of
SORE, without analyzing any ·of the assumptions in that proposal. Using an unexplained formula, PMA added $65.2 million in revenue and $29.1 million in incremental expenses to produce an improvement in SORE's net railway operating
income of $36.1 million. The incremental expense ration of approximately 45 percent appears lo~ particularly considering the normally .low profit margins on the
three commodities involved, 'nte conclusion is rendered more suspect by the statement that: "Without questiolling or .scrutinizing closely the individual expense
items, we can state with a degree of confidence that the increased revenues projected in the. earlier section will be translated into 'bottom line' results which will
dramatically inC'reaSe the NROI."
. .
FRA would submit that individual expense items do bear scrutiny, particularly
since transporta.tion costs (just moving the trains) eat up 46 percent of the revenue
generated on U.S. railroads. Maintenance, the cost of soliciting traffic, car hire and
overhead are additional factors to consider.
. The same amilytical brush was touched to the impact of an ESOP. "While it is
difficult to attach a dollar amount on the impact that an ESOP would have on
NROI, we can be confident that the ESOP will have a beneficial impact on productivity." FRA does not disagree with the theoretical potential of an ESOP, but again
submits that some quantification is required for a serious consideration.
FINANCING

PMA developed two financing packages for the Lines West proposal'; in Transcontinental line W&,S disregarded due to a lack of information about acquisition costs,
labOr protection and working capital. For Lines West, PMA's first package roughly
followed along- the lines of the SORE proposal. Rehabilitation costs were increased
from $118 to :ji166 million, and.a capital program of $30 million was included for the
fifth year. The package allowed $152 million for acquisition costs of assets valued at
$370 million. the difference presumably would be made up in the tradeoff for labor
protection-an assumption that is highly speculative. The cumulative operating
deficit for the prior years was eStimated at $30 million; the Consulting Center, in its
analysis of the SORE proposal, estimated $95.4 -million. .
PMA used those various categories as a basis for calculating interest charges to be
subtracted from Net Railway Operating Income to determine "profit". for the fifth
year of operation. The approach took into account only the interest involved and
allowed nothing for amortization of principal for the $414 million in financing
involved.
The first package also included the earnings from the Milwaukee Land Company,
which was presumed to be acquired. That presumption is highly unlikely; the
trustee has produced an alternative plan for disposition of MLC before the Reorganization Court. 'The second package included a higher amount of debt for acquisition, a higher amount for cumulative deficits and the absence of the land company
earnings. By PMA's reckoning, both plans would produce a favorable long·term
financial result:·
By FHA's reckoning, that conclusion sits atop a series of erroneous assumptions:
(1) Revenue potential is substantially overstated.
(2) Expenses associated with the revenues are understated, assuming the revenue
did develop.
.
(3) The financing 'plan is based on a number of "low-ball" cost assumptions that
are backed up only by assertions, and the payback of debt principal is not accounted
for.
.
An adjustment for anyone of the three points above would be sufficient to point
t.o the opposite conclusion-that Lines West would not be viable.

COAL MINES IN MONTANA
Million tons

Company. Mine. and County
Arn~~,

Inc ([ Sarpy Greek), Crow Reservation
Decker Coal Co. (fast), Big Horn
Decker Coal Co. (North), Big Horn....

.
..

Millioo tons

Company. Mine. and County

COSTS

..

Startup

1981
1980
1979

Or 1985

1984
1983
1983

1976

production

5.00
8.00
4.00

Decker Coal Co. (West), Big Horn
10.207
Dryer Brothers (Circle West), McCone...........
Burlington Northern (Unnamed), Musselshell........................................................
NERCO (Pac. P&L) (Spring Creek), Big Horn ,
,..............
Shell Oil Co. (Young's Creek), Crow Reservation
Shell Oil Co. (Pearl), Big Horn .,...................
Western Energy (Colstrip 1-4), Rosebud..........
9.265
Westmoreland Resources (Aessloka), Big Horn............
4.084
Total

.

Startup

(' )
1984
1980
1980
1982
1982

Or 1985

i984
1985
1983
1982
(2 )

(1 )

.1983
1985

( 1)

lQ~~
••••

23.556

1976

production

11.50
5.00
1.20
10.00
8.00
2.00
20.00
14.00
88.70

, Prior to 1975.
, Indefinite.
DRAIT BILL-MILWAUKEE RAILROAD

1

RESTRUCTURING

Acr

A brief summary of the attached bill follows:
ESOP (SECTION

5)

1. Not, later than December 1, 1979, an employee or shipper-employee group may
submit to the Interstate Commerce Commission a plan for converting all or substantially all of the Milwaukee Railroad into an employee or employee-shipper owned
company, such plan to include a method for implementation and an evaluation of
the prospects for self-sustainability of the Milwaukee Railroad.
2. The Commission is required to determine whether the plan is feasible within 30
.
days after submission. Feasibility is to be based on the following findings:
.
a. that adequate financing is available;
b. that the plan is fair and equitable to the estate of the Milwaukee;
c. that implementation will occur by March 1, 1980;
d. that the railroad can be operated on a self·tlUstaining basis;
e. that the plan includes changes in operating practices. designed to achieve labor
productivity increases.
If the plan is found to be feasible, it is to be submitted to the Bankruptcy Court.
3. The Bankruptcy Court shall hold a hearing within 10 days and detennine
whether the plan is fair and equitable to the estate of the Milwaukee.
4. If the I.C.C. and the Bankruptcy Court approve the plan, the proponents of the
plan shall implement it by March 1, 1980.
5. Implementation of any plan involving expenditures or grants of Federal funds
win be conditioned on an appropriate contribution from employees or employeeshippers. This contribution shall not be less than 25 percent of the required fInancing.
Section 11 of the bill provides for continuation of service at the level provided on
the date of enactment until (1) the plan is not implemented, (2) the plan is not
timely filed, or (3) there is an adverse fInding by the I.C.C. or the Bankruptcy Court.
OTHER PROVlSIONS

The bill also includes provisions for funding, labor protection, and expedited
handling of abandonments and sales. The Emergency ·Rail Services Act of 1970
(ERSA) is amended by striking out the fmdings ordinarily required, including the
finding that "the railroad can reasonably be expected to become self-sustaining."
Certificates are not to be quaranteed under this section unless the certificate is
treated as an expense of administration and receives the highest lien, except that
this requirement is not applicable to certificates guaranteed for railroads engaged in
"restructuring," which includes an ESOP plan. The ERSA funds provided the Milwaukee under the "restructuring" provision would be subordinated to the claims of
creditors of the estate. Section 3(e) of ERSA is amended to revise upward the
permissible outstanding aggregate principal amount of certificates from $125,000,000
to $200,000,000. ERSA certificates are to be issued to .:How continued service until
'Chica~~o.

Milwaukee, St. Paul and Pacific Railroad Company.
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60 days after March 1, 1980, or 60 days after occurrence of an event described in
section 11,' whichever first occurs. (Section 6)
Training assistance for new careers is provided for employees displaced by the
restructuring of the Milwaukee Railroad or a reduction in service over the line.
..
(Section 7)
Under Title V of the Railroad Revitalization and Regulatory Reform Act, the
Secretary is to guar!lntee obligations of the Milwaukee Railroad for employee protection purposes, including (but not limited to) moving expenses, compensation for
employee relocation and separation allowances. Guarantees under this section are
limited to $75,000.000; the obligations are to be treated as an administrative expense
of the estate and.not subordinated to creditors' claims. (Section'S)
.
The bill applies the expedited procedures of the new.bankruptcy law, section 1170
of title 11, U.S.C., to pending abandonments, including. the Milwaukee, the· Rock
Island and the Boston and Maine. However, the Bankruptcy Court cannot· finally
approve a Milwaukee abandonment until March 1, 1980 (unless an ESOP is not flied
or their is an adverse finding. by the I.C.C. or the bankruptcy court). With regard to
sales and transfers by railroads in reorganization, expedited I.C.C. handling of all
new cases would be required, but transactions of this nature would not be subject to
the new bankruptcy provisions. (Sections 3 and 4)
.
In order to facilitate rehabilitation and improvement of Milwaukee Railroad
property retained by the railroad or·sold to another entity prior to November 1,
1980 for common carrier purposes, the Secretary is authorized to purchase redeemable preference shares or trustee convertible certificates. (Section 9)
The Regional Rail Reorganization Act of 1973 is amended to provide for an
increase of $4,000,000 in the principal amount available to the Delaware and
Hudson Railway Company, provided an ESOP is being established, subject to specified conditions including review and approval by the United States Railway Association. (Section 12)
.
.
.
Finally, the Department of Transportation is required (in a .manner similar to S.
1781) to provide for reallocation of funds available as of October 1, 1979, to States
requiring supplementary assistance under the "Branch Line" higislatibn revised last
year, This provision is intended to mitigate the effects of large-scale abandonment
filings by railroads in reorganization. (Section 13)

could lead into the creation of ConRail-West. I am sure that none of us want to see
the creation of another ConRail if there is some other solution which would provide
good rail service for the shippers of the Midwest and Northwest.
During the summer, Chairman Florio and I met with officials of the Milwaukee
Railroad, the Association of American Railroads, officers of other railroads serving
the region, the Department of Transportation, the Office of Management and
Budget, railroad labor organizations, and shippers and.states in the region served by
the Milwaukee Railroad. ·Our purpose was to design legislation which would bring
about an orderly restructuring of the Milwaukee Railroad in order to provide
shippers of the region with better railroad service. It became clear from the very
beginning that there were two major obstacles to an effective restructuring of the
Milwaukee Railroad. The first problem is that existing laws make it difficult for an
orderly abandonment or sale of Milwaukee Railroad lines which cannot be supported by a reorganized Milwaukee Railroad. Proposed sales, for example, could take
months or even years if they were to be undertaken through the ordinary procedures of the Interstate Commerce Act. The same time lag is a factor even with
respect to abandonments although the Interstate Commerce Commission has undertaken the abandonment petitions by the Milwaukee Railroad on an expedited basis.
The action taken by the judge to permit an embarge of most service by the
Milwaukee Railroad effective this Thursday represents one way to get around the
ordinary Interstate Commerce Commission procedures for sales and abandonments.
The problem with using the embargo route, however, is that it becomes workable
only if the Interstate Commerce Commission provides directed service over those
lines of the Milwaukee Railroad which are candidates for sale or which are needed
in order to provide essential service to shippers. Directed service is an extremely
expensive operation for the Federal Government. It is my understanding that directed service is permitted for up to eight months and would have a cost per month of
anywhere from $10 million to $20 million. I might add that the $20 million figure
per month for directed service is probably more realistic when one considers that
snow will soon be falling in the Midwest and Northwest, thereby adding to the cost
of rail operations. Moreover, if directed service is provided by a carrier other than
the Milwaukee Railroad, the law permits a six percent profit to such carrier and
would undoubtedly entail fixing up many of the Milwaukee lines in order to achieve
safe operations. The expenditures in order to achieve safe operations would be
particularly high if the carrier providing the directed service planned to buy the
particular line at the end of the directed service .period. From such a carrier's
standpoint, it would be very logical to have the line improved at the expense of the
taxpayer rather than subsequently improved as a direct expense of the carrier itself.
Under the proposal Chairman Florio and I intend to offer on the House Floor
tomorrow, a more orderly, less costly process is established for restructuring the
Milwaukee Railroad.
The process first requires the Interstate Commerce Commission to consider the
feasibility of converting the Milwaukee Railroad into an employee-shipper owned
railroad. Proponents of such a proposal must submit that proposal to the Interstate
Commerce Commission on or before December 1· of this year. The Commission then
has 30 days to determine whether or not such a proposal is feasible. Several studies
have already been done coneerning such a proposal and indicate that it is unlikely
to be feasible. However, in an effort to carefully examine every possible solution for
the Milwaukee Railroad problem, the proposal contains this final review of an
emp.loyee;-shipper ow.nership ~ption. If the .Commission. finds that such a proposal is
feasible, it must begrn operatIOn of the Milwaukee Railroad no later than March 1
of next year..If the Commission finds that such an option is not feasible, the
Milwaukee Railroad may begin the restructuring process as early as January l.
Under the restructuring process, the bankruptcy judge in the Milwaukee case is
given the authority to authorize sales of lines to other railroads as quickly as
possible. The Secretary of Transportation is directed to assist the bankruptcy judge
and the Milwaukee estate in attempting to find purchasers for Milwaukee lines
which are not included in the trustee's proposal for the restructured Milwaukee
railroad.
Since the process of finding purchasers for rail lines which the Milwaukee can no
longer afford to maintain has been ongoing one, I am convinced that nearly all of
the shippers presently served by the Milwaukee Railroad will continue to have rail
service. For example, the Burlington Northern, the Union Pacific, and the Chicago
and Northwestern Railroads have all expressed interest in purchasing a number of
Milwaukee lines. The adoption of the bill suggested by Congressman Florio and me
will permit that restructuring process to go forward. It will also permit the prompt
abandonment of those lines for which there is not a need for rail service. The States
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Mr. Chairman, lam pleased to be here today to bring you up.to date on the status
of the Milwaukee legislation on the House side. Later this 'week, Congressman
Florio and I intend to offer a substitute amendment to H.J. Res. 341 which is·
designed to provide an orderly restructuring of the Milwaukee Railroad at a minimum expense to ·the Federal Government and with a maximum of service provided
to the shippers of the region.
....
In May, the In,terstate and Foreign Commerce Committee reported the bill, H.J.
Res. 341 from Committee. That bill was similar to S.J. Res. 81 and simply provided
for a freeze of the entire Milwaukee system for a period of 45 days. I did not support
that approach because in· my mind, such a freeze simply postponed the day of
reckoning and represented an unwarranted cost to the Federal Government.
As you know, the Milwaukee Railroad bas been in bankruptcy sinc:e December of
1977. The trustee submitted to the bankruptcy court a reorganization plan last
spring which would reduce the size of the Milwaukee Railroad from 10,500 miles to
approJ[imately 3,000 miles. The workforce of the Milwaukee Railroad would be
reduced from approximately 10,500 employees to around 5,600 employees. On
Friday, the cou~ approved an embargo of all the lines not included in the reorganized railroad to be effective November 1. This latest .action by the court makes it
imperative that Congress move swiftly if we desire to. have a more orderly restructuring of the Milwaukee with reduced labor protection.
Since last June, Congressman Florio and I have spent countless hours in trying to
negotiate a solution to the Milwaukee Railroad problem. Last May, the Senate
passed S.J. Res. 81 which provided for a 90 day freeze of the entire Milwaukee
system with the government paying for losses incurred by the Milwaukee Railroad
during that period of time. Following the Senate action, the House Interstate and
Foreign Commerce Committee considered a companion bill, H.J. Res. 341 which
would have frozen the Milwaukee system for a period of 45-days. I opposed H.J. Res.
341 because I felt that a simple freeze of the Milwaukee .Railroad system did not
provide a solution to the Milwaukee problem, but rather began a process which
'See preceding paragraph.

142

143

in the region will also be given the opportunity to assist through their own programs and under the branchlines subsidy program in. assuring better rail se~ice
throughout the a r e a . .
The second major impediment to restructuring the Milwaukee Railroad is labor
protection. The embargo of serv:lce proposed by the judge does absolutely nothing to
resolve the problem caused by traditional labor protection. Traditional labor protection in the railroad industry has been guaranteed both by law and contracts between railroad labor organizations and railroad management. Let me take a minute
to describe traditional labor protection.
In 1933, the Federal Government froze all railroad jpbs in an effort to stem the
rising unemployment of the Depression. In 1935, .the Federal government, the
railroad industry, and the railroad labor organizations worked out what has become
known as the Washington Job Agreement. Under the Washington Job Agreement,
railroads were permitted to abolish jobs through normal attrition, but were required
to protect an employee if a job was abolished because an abandonment, sale, or
merger. That labor p)"otection was eventually made part of the law. For example,
both the Amtrak legislation and the 4-R Act require traditional labor protection
when a railroad employee loses his job as a result of an abandonment, sale or
merger.
The specific . labor protection under the Washington Job Agreement is 16%
months' separation payor six years' guaranteed annual inco1I1e, depending upon an
election by the employee. In the case of the Milwaukee Railroad, traditional labor
protection could run anywhere between $300 million and $1.2 billion. If the estate
were required ·to pay that kind of labor protection, there would .be not enough
money to have any kind of reorganization of the Milwaukee Railroad.
Under our proposal traditional labor protection has been significantly changed by
providing an option for the Milwaukee employee between taking his chances in
receiving traditional labor protection or receiving certain specified labor protection
under the amendment. Since traditional labor protection from the Milwaukee Railroad would be subject to lengthy litigation and would perhaps be a low priority
claim against the Milwaukee estate, it is our belief that most employees would elect
to receive the labor protection provided under this bill.
Mr. Chairman, it has been estimated that as a result of restructuring the Milwaukee Railroad to form a viable company, approximately 5,600 employees would lose
their jobs.. Under the substitute amendment, all of those employees would be given
incentives to take a job with another railroad or receive a prompt but scaled down
lump sum payment in lieu of traditional labor protection.
Labor protection benefits under the bill fall into two categories. First, an employee may elect to receive severance pay equal to $2,000 for each year of service he
has up to a maximum of $25,000. If he elects severence pay, he is also entitled to
new career training assistance in order to become qualified for a new job. The new
career training assistance would be paid for by the Federal Government and would
be limited to not more than $3,000 per employee.
The preferable option for the employee is to take a job with another railroad or
the restructured Milwaukee. The bill contains incentives such as moving expenses
and displacement allowances which encourage the employee to take another job in
the industry.
One of the most important features of the Florio-Madigan proposal is the determination of who pays for which benefit. All of the labor protection benefits except for
supplementary unemployment insurance and new career training would come out of
the assets of the Milwaukee estate. There is an aggregate cap placed on benefits
from the MihVliukee estate of $75 million. The bill provides that the government
shall loan the Milwaukee the $75 million in order to make prompt payment of the
benefits, but that the loan shall be considered as a cost of administration of the
estate. In simple terms, that means that the government would be paid back the $75
million before any other claims against the Milwaukee estate are paid. I should add,
Mr. Chairman, that at this point in time, the Milwaukee estate is sufficiently large
t.O (I;:sure thc repayment of this loan. The longer we force the Milwaukee Railroad
to continue operation of all its railroad lines, the smaller the estate becomes
b('ctHlt<e the Milwaukee Railroad is losing between $10 and $20 million each month
II1n1 il prntlcntJy operates.
Thl' l'"dentl expenditures for labor protection are limited to $5 million for the
Hupplcllll;nlary unemployment insurance and $1.5 million for new career training.
)loth fir !.Iu·s(' programs are financed by the Federal Government in that they are
d,·,;ir:n'.'c1 (·0 ('/Icounw" ('Jllp]oyees to work rather than receive guaranteed annual
incolIIl' under lraditionul labor protection. The supplementary unemployment insuruncl' benefit is limited to a period of three years and would become operative only

when an employee is out of work. In addition, the supplemelltary unemployment
insurance benefit is limited to an individual in an amount slj.fficient to bring an
unemployed worker's income up to 80 percent of his normal compensation with the
Milwaukee Railroad. Since unemployment in the railroad industry is relatively low,
it is unlikely that the demand for supplementary unemploymlmt benefits will be
very great. In my judgment, the $5 million authorized in this bill will be more than
sufficient to cover the total expenses under this program. At the same time, the
existence of the program will provide the necessary security for a displaced Milwaukee employee to move his family to another area in order to take another job.
The proposal Chairman Florio and I have put together addresses the two major
impediments to the restructuring of the Milwaukee Railroad head on. It permits
orderly abandonment and sales of the Milwaukee line and it encourages employees
to elect labor protection options which are fair and equitable. There are a number of
other incentives contained in the bill to encourage prosperous railroads to purchase
as much of the Milwaukee system as possible through the use of rehabilitation
funds for the purchased lines.
Finally, let me bring to your. attention Sec. 18 of our bill which gives the bankruptcy court in the Rock Island greater authority for dealing with the liquidation of
that railroad. Under Sec. 18 the bankruptcy judge in that case is given a freer hand
with respect to abandonments and sales. At the same time, the section makes it
clear that the Interstate Commerce Commission shall have the same rights and
duties as it would have under the Bankruptcy Act which became effective October 1.
For example, the bankruptcy judge would have to refer sales to the Interstate
Commerce Commission for up to 180 days. The important point to remember,
though, is that the Commission would have a limit of 180 days in which to act.
Under the present law, sales in particular can be dragged out years and years. We
cannot afford the lengthy time lag under existing law if. Congress is to avoid
becoming deeply entangled in the Rock Island case. Sec. 18 and Sec. 25 of the bill as
printed in the Record on September 28 contains provisions which facilitate the
liquidation and/or restructuring of the Rock Island Railroad. Sec. 18 gives the court
greater authority. Sec. 25 makes it possible for the Secretary of Transportation to
use existing loan programs for rehabilitation in order to encourage profitable carriers to buy as many lines as possible of bankrupt railroads.
Mr. Chairman, the bill we have negotiated over the last three months is interconnected and often one section is dependent upon another particular provision in the
bill. I know that the staff of your Committee and the staff of our committee have
been working closely in the drafting of this legislation. I hope that both Houses may
pass the legislation within the next few days so as to resolve not only the Milwaukee, but hopefully the Rock Island problem as well. There is no easy solution to
railroad bankruptcy problems. However, I am convinced that our proposal is far
superior to the other options facing us-either freezing the entire system or doing
nothing and letting the embargo result in additional cost for directed service.
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