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What I'm saying to you is that my file, with its value in excess of
$18 million, shows zero for the Kansas land. If I have to dismantle
the rail and market it and market the ties and sell off the proper-
ty, I know I'm going to get something for that land in Kansas.
Maybe it won't be what we would call across-the-fence value if you
have a fee title to the property.

Mr. Manos. There’s another element to this, Senator Kasse-
baum, aside from the liquidation values attributable to the disman-
tling and the sale of the separate parts, and I don’t believe that the
record is complete here teday unless this statement is made.

The trustee is in receipt of very serious offers here that deal with
nonrail use. The bill, 5. 1879, has the avowed purpose of protecting
the public interest through continued rail use, and this is laudable.
But it doesn't fully explore the asset values that an abandoned rail-
road can achieve through the liquidation process.

Consequently, since the order of abandonment has been entered
and since the liguidation process is now moving forward and the
courts have stated that the reorganization court quite properly or-
dered the abandonment under Brooks-Scanlon and all of the other
cases that deal with the rights of ¢reditors, now that this process is
going forward, this trustee has a fiduciary duty to achieve the
highest and best prices. And in so doing, he is examining other
areas of potential realization of value for nonrail use in conjunc-
tion with rail use.

And perhaps this is one solution in your particular State with
the Mid-States Port Authority. I'm sure the trustee doesn't wish to
open this up to public discussion; perhaps this can be done in
camera.

There are people that are looking for transmission lines for
energy and communications throughout the entire system and pos-
sibly through the line that the Mid-States Port Authority wishes to
acquire for continued rail use. Perhaps an accommodation can be
reached there so that the spread between the $20 and the $12 mil-
lion can be narrowed by values that are achievable from other
sources for nonrail use. And this is precisely what trustee Gibbons
is examining right now. His door is never closed; it was never
closed to the Mid-States Port Authority, and he assumes at this
moment that negotiations are still open.

But my point is, that 3. 1879 does not explore for the estate any-
thing other than values attributable to rail use. There, | respective-
ly submit, is another defect that only the court through its trustee
can really unravel. The various interests of the estate to which it is
now entitled as a consequence of the abandonment.

Mr. Moritz is here on behalf of the First National Bank, repre-
senting all of the creditors of the estate. Perhaps he can throw
some additional light on this.

I must say, as far as the trustee and the c¢reditors are concerned,
that their objectives are common—the realization of the highest
and best valtues for the estate, be it through continued rail use or
for any other use. And consequently the distribution to creditors
has been delayed as a consequence of the impasse on valuation and
sales price. It's been also delayed as a consequence of the other
foray into the constitutional dimension on the labor protection
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issue, and certainly they are as frustrated and disappointed as you
are, and as we are.

Senator KassesauM. Have vou figured labor protection costs in
your valuation of the property?

Mr. GieBons. In the valuation? No, I have not figured it in the
valuation. You see, the very issue of whether or not this estate is
liable for labor protection has been argued before the Supreme
Court as of the first part of this month, involving the Rock Island
Transition Act. Hopefully, we will have a decision sometime early
next year that will, we again hope, forever solve the problem of
whether or not I am liable to pay labor protection.

Now that has been one of the main factors which has prevented
me from filing any kind of a plan. I cannot file a plan treating with
the creditors until I know the the extent of their claims. [ certainly
have no idea right now whether this estate is [table or not for the
payment of labor protection. If it is liable, is it going to be liable to
the extent of the $75 million which is the amount stated in the
Rock Island Act, or will it be liable to a further extent under the
Commerce Act, section 11347?

I don’t know whether it will be or not. And therefore it is impos-
sible for me to treat with all of the creditors now, because I don't
know who all the crediters are.

1 have three main segments which need to be sold. One is the
Sunbelt Line. [ have been negotiating with the A-OK, they call
themselves; that’s Arkansas-Oklahoma combination. Mr. Gordon
Fay, the consultant whom I think is testifying, may enlighten us
further on that. They have avowedly been dealing with the Santa
Fe to lease the property to the Santa Fe upon an acquisition from
the trustee.

It is my understanding, these negotiations are still ongoing.
When we last broke off, which was sometime over a month ago, my
understanding was that I would hear from Mr. Fay and his asso-
ciates in the very near future, because the Santa Fe was to be the
subject of the conversation.

Now the Santa Fe meanwhile has not done anything, as far as I
know, about getting together with A-OK.

Let me say this. There’s a little quirk in the Tax Act which Con-
gress just passed which was pointed out to me the other day, and it
may have some bearing on the present problem of people not want-
ing to buy. It's my understanding that act, which permits railroads
to depreciate, to write off formerly nondepreciable property, which
was their track structure—that act permits them to do so within a
period of 5 to 50 years. In other words, they may choose the 5-year
period upon filing their income tax for 1981, or they may elect to
take anything up to 50 years. This is a great vehicle for a railroad
in its acquisition of property. While it may make its earnings look
somewhat bad, it will be of great assistance to its cash flow.

Now the Chessie pointed out to me that they could not buy the
property that they have entered into a lease with me for. The
reason they cannot buy it is because under the law, anybody who
has ever been in possession of this formerly nondepreciable proper-
ty is disqualified from writing it off if it later acquires the proper-

ty.
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I know that’s not the problem of this committee, but [ wanted to
" point out to this committee that that problem may exist, because
his suggestion to me was, I may have to enter into a lot of long-
term leases. And I said, “I'm not interested in long-term leases.
Your lease has not been approved yet”—the Chessie’s lease—‘‘and
I don’t know what the creditors and the court are going to say
about it. But suffice it to say, I'm interested in cashing out, the
estate paying off the creditors.”

But I did want to point that out to the committee.

May I correct what I think also may be somewhat of a mis-
impression, and that is with respect to my compensation?

I practiced law for 30 years before I was appointed to this job. ]
think from my knowledge of myself and my capability, that if this
job was terminated tomorrow, that 1 am capable of making a very
fine living somewhere else.

Senator KasseBauM. I'm sure there are days you wish you were.

Mr. GiBeoNs. There are many times that | wish | were,

Senator KassesauM. Thank you, Mr. Gibbons.

Mr. Manos?
Mr. ManNos. I hope we've fully explored all the problems. If there

are any further questions to be propounded to myself and the
trustee, we're here in the hearing room.

Senator Kassesaum. Thank you very much.

[The statement follows:]

STATEMENT OF WiLuam M. Gi1Bnons, TRUSTEE OF THE CHICAGO, RocK IstaND &
PaciFic RaiLroap Co.

Mr. Chairman and Members of the Committee: Thank you for the opportunity of
appearing before you in connection with 5. 1879,

On March 17, 1975 the Chicago, Rock Island and Pacific Railroad Company, for
the third time since 1917, sought protection under federal bankruptcy Jaws and filed
a petition for reorganization under Section 77. This acticn was the culmination of
the ili-fated Union Pacific-Rock Island merger proceedings which had Jabored
through 11 years of hearings beflore the Interstate Commerce Commission. Approval
of the merger in late 1974 wos so beset with conditions unacceptable to the U.P.
that it declined the merger. By that time the Rock Isiand System had deteriorated
to an intolerable physical ang financial condition.

I was appointed trustee by U.S. District Court Judge Frank J. McGarr tnow Chiel
Judge of the Northern District of lllinois. Eastern Division) shortly after the com-
mencement of the reorganization proceedings.

Under the protection of Section 7T and appropriate orders of the reorganization
court, | operated the railroad in the public interest for 4'% years An estimated $250
million was required for rehabilitation of the road bed which I actively sought from
the Federal Railroad Administration under the Emergency Rail Service Act. The
FRA offered and I was only able to borrow $17.5 million. This sum, together with
internally generated funds and [owa State and shipper-funded track project loans.
was woelully inadequate to accomplish the re-building job.

We were able 10 acquire by lcase B8 new locomotives and over 5,000 new freight
cars. A car rebuilding program was begun in 1977 with 4-R-Act funds. Locomotive
power and rolling steck was consequently more than adequale. The condition of the
road bed plagued us. however, and made it increasingly difficult to maintain com-
petitive schedules. Finally. our meager cash was drained by the onslaught of the
worst winter of the century (1978-1979), double digit inftation which began in late
1978 and exploding fuel prices (from 40¢ to 90¢ a gallon in the first few months of
1979). This crisis was climaxed by a strike called by BRAC and UTU in August,
1979. As mandated by law. | attempled to continue service and to operate with man-
agement personnel. After 35 days the cash ran out and the [CC invoked directed
service, placing the Kansas City Terminal Ry. Co. ("KCT") in possession of the prop-
erty in October, 1979,
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There immediately ensued hearings before the reorganization court on a petition
1o compel liquidation, I was given leave by the court to file a reorganization plan in
December. A comprehensive plan was filed and embraced an operating 2.000-mile
core railroad centered primarily in Illinois and lowa, with the balance of 5.500 miles
of right-of-way to be liquidated. ‘

On January 25, 1980, the court rejected the plan as unfeasible and ordered me to
liguidate the properties of the estate in the interest of the creditors. At this point in
time creditors had subsidized the public interest over a five year pericd to the
extent of over 3200 million in operating losses. ]

Accepting the court’s mandate, [ immediately reorganized my stafl and work
force of about 600 persons to commence the liguidation process. The project was im-
mense, considering that at the end of directed service which occurred in March,
1980, 1 had to be prepared to receive lor ultimate disposition over 28,060 leased and
owned cars scattered over the entire country, as well as o care for and preserve a
7.500 mile railroad property, much of which would no longer be operated. By way of
comparison, the liquidation of the Penn Central and other northeast corridor rail-
roads posed no problem for their trustees, since the conveyance to Conrail, in a
single instant, solved all the problems of disposing of rolling stock, right-of-way and
railroad cquipment. o )

By attrition and position termination, my work force now numbers 215. 1 have
been lortunete to have been able to retain a staff of knowledgeable people who have
adapted readily 10 the difficult task of selling off, in pieces, the nation’s 11th largest
Class | railroad with the objective of satislying over $400 million in debts. To assist
in this "first of a kind” mammoth project, I obtained approval of the court for the
retention of independent ¢entractors for the sale of rolling stock, maintenance and
operations work equipment and collateral real estate.

[ was able to negotiate an advantageous package sale of 220 owned locomotives,
topether with all the inventory of parts and 80 acres of locomotive repair facilities
at Silvis, linois. Most of the 440 leased locomotives have been returned Lo lessors.
Leases on 19,865 freight cars were terminated or re-marketed. The bleak market for
freight cars hopefully has hit bottom. with close to 200,000 idle units throughout the
industry. This has impacted on my sbility to sell our owned fleet of 8,700, of which
1,550 have been markeled. Over 400 wrecked cars had to be removed from right-of-
way ditches where many had lain since prior to the bankruptey.

&:me 1,900 units of maintenance of way and operations work equipment and auto-
mobiles are being marketed or scrapped. Several millions of dollars worth of inven-
tory, office equipment, loose track material, furniture and memorabilia have been
sold at public auctions or private sales. .

Collateral real estate and abandoned right-of-way has been parcelized and sold for
over 516 million to date. A program of marketing permanent crossing and parallel
easements for communications and transmission of commodities such as oil, gas and
coal slurry via pipeline has been organized and is under way. Several million dollars
of deals are pending closing and in negotiation.

At the outset of liquidation, 1 received numerous expressions of interest for pur-
chase of track segments to be used for rail carrier purposes. My f{irst objective which
has been accor:ﬁished. was to reach agreement with carriers who desired to contin-
ue rail operations on Rock Island’s properties after their surrender to me by the
directed service carrier KCT. My stafl and | were able to negotiate interim lease
agreements with almost all carriers who had expressed an interest in ultimate ac-
quisition. Only two or three carriers operating on small segments failed to reach
agreement with me and opted for ICC setting of compensation. My negotiations with
many carriers for ultimate sale have met with significant success. In addition to the
sale of the 1,000 mile Tucumcari-Kansas City-St. Louis line to the Southern Pacific
(“SP"') which was consummated for $57 million since the liquidation order, other
segment sales consummated or in progress are:

Missouri-Pacific: Malvern-Hot Springs, Ark. (40 mi)........ reveenennen 32,000,000

Missouri-Pacific: El Dorado, Ark. switching terminal (0.2 mi) 200,000
Fordyce & Princeton: Crossett-Fordyce, Ark. (534 mi)...os . 2,600,000
Cedar Rapids & lowa C'I’l(y Ry.: lowa City-Hills, Iowa (7 mi). ) 175,000
Keokuk Junction R.R.: Keokuk. [a. yard trackage (4 mi) ... . 325,000
P.&U.RR.: Pekin. I)l. yard trackage (2.8 mi). .o 170,000
Continental Group:' Hodge-Alexandria, La. (25 mi plus trackage righls | 700,000
AN YATG eoeveeceriesiereeessesset s e s aen s ese st sesas s sressasaas s snsssnsssasssnssenenssassnnssnsns 11O, .
Royal Manson Shippers Association:  Royal-Manson, lowa (35 mi). :i.350.000
tate of Oklahoma: Hydro-Elk City, Okla. (62 mil.oooovvivvcrie . 3,100,000
ittle Rock & Western RR.: 2 Perry-Pulaski, Atk. (44 mi) .o 2,700,000
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North Central Oklahoma RR.:? Ponca City-Enid, Ckla. (44 mi); Ana-

darko-Mangum, Okla. 179 midecoervees 4,500,000
Te-Ce Corp.:* ACR Line, Tex. (RT Mi) i i 2,450,000
Baltimore & Ohio RR.: Chicago-Bureau, 11l. (72 mi plus 25 mi trackage

rights)? .o

' Awaiting closing.

T1n varioug stagcs O

? Lopg-term leases

All of these negotiations involved an immmense amount of work from the stand.
point of both the seller and buyer and were accomplished in an atmosphere of a free
and competitive market. The complete sales and ongoing negotiations entailed an
average of 15-20 meetings per month with the prospective purchasers, as well as
host of in-house preparatory sessions.

[n addition to the foregoing, ] am in vorious stages of negotiation with the Bur-
lington Morthern, Norfolk and Western, Chicago and North Western, Cotton Belt.
Missouri-Pacific. Union Pacific, Chicage Short Line. Mid-States Port Authority, Chi-
cago Port Authority, Centrail, Santa Fe/State of Oklahoma. as well as with several
short line railronds and shipper groups. Rightof-way mileage involved in these on-
going negatiations totals close to 3,000,

[ have spenl several thousand dollars for professional real esiate and track struc-

{ure appraisals in order (o equip my stafl and myself with the proper basis of nego-
tiation. An MAI! real estate uppraiser is employed on my staff, as well as a track
structure appraiser whose methodology has been approved by Ford, Bacon & Davis.
[ consequently have confidence in my asking prices. In connection with the disman-
tling of segments in which no interest has been expressed for continuing rail use, ]
have contracted with L. B. Foster Co. for the tear up and marketing of track materi-
als. My stall has counselled with Foster concerning cost and market and bas uti-
lized their advice in the preparation of our valuations.

Understandably. not all potential buyers accept the prices that I have placed on
the properties which they seek to acquire. Some of these entities are Oklahoma,
Kansas and Texas Railroad Company (“"OKT"). the Regional Transportation Author-
ity (“RTA"), Mid-States Port Authority and the Chicago and North Western.

I have offen been criticized for rejecting offers that are above the per-mile price
paid to me by the SP for the Tucumcari line. It should be noted from the above and
foregoing schedule of saleg that there is no consistent shelf inventory price for a
mile of railroad. Each segment is somewhal unique insofar as its traffic, composition
of track. condition of roadbed and materials and real estate values are concerned. In
addition. | must point cut that inflation of over 40 percent has oceurred since the
SP contract was signed. The fact of the matter is that the traffic base and cost of
rehabilitiation of some segments will not support the price which they could bring
after dismantling.

Allegations that I am comfortable with high rentals and am not anxious to sell,
border on the ridiculous. The ICC has recently deemed a 12 percent return on capi-
tal as adequate for railroads. We all know that investment in government gecurities
has yielded a significant 17 percent in recent months. It is gafe to say that I may be
receiving a 5 percent return on the value of property which is under lense today.
There should be no reason for the estate's creditors to continue to subsidize in the
public interest in this manner long after Lthe courts and the ICC have determined
that the Rock Island is not essential to the national transportation system and have
approved its abandonment and liquidation.

Most of the foregoing data is documented in exhibits which 1 have separately de-
livered 1o the Committee. Among the exhibits are copies of my most recent report 1o
ihe court, copies of the negoliation status with potential rail purchasers. and two
articles on the valuation of transportation/communication corridors.

{ now address the legislation propesed by S. 1879. [ do not question the motives of
those who have introduged the bill. | recognize and share the disappointment and
frustralion of buyers who have not becn able to reach agreement with me to date.
Portions of Rock Island's sysiem do not have a sufficient traffic base so as to sup-
port profitable operations. 1t is therefore undersiandable that prices offered to me in
those inslances are driven by a thorough business like approach to potential rev-
enues. Such is the case in the instances of the RTA (commuter operations are never
profitable), the OKT and the Mid-States Port Authority. My position has been clear-

Iy stated 1o be that i am in sympathy with their desire to serve the public interest
Bul that it cannot be al the expense ol the estate which could do much better by
dlemamdling and selling the parts ang selling the underlying real estate where it is
able to do so.

{ awniting lCC recommendaltion, FRA firancing. and final court approval.
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The frustration of the buyers is further heightened when the FRA informs them
of the inadequate appropriations available for Rock [sland acquisition—a meager
338 mitlion to be divided amongst many purchasers seeking to serve the public,
Moreover. it appears that there is no prospect of increased appropriations in the
I'?reseeable f'utyre. The bottom line then appears 1o be that the public interest con-
tinues in certain marginal lines of Rock Island’s estate but that there is no abilily
10 purchase, except at the expense and sacrifice of the estate. The “problem™ is well
defined and totally understandable.

To say, howcver, that there is no immediate selution to the problem and that Con-
gressional action such S. [879 is reguired. is not entirely accurate. My Lwo years of
experience in successfully negotiation and consummating transactions with buyers
have convinced me Lhat all problems are overcome where good faith exists between
parties and the economics on both sides assure success.

IPeE‘mit me 10 cite examples ol how the problem can be and is being addressed and
s0lved.

The Rock Island estate was the owner of a 62-mile branch line segmcnt in the
arca of Hydre-Etk City. Oklahoma where grain is produced and rail service is vital.
The typical problem presented wus that the line was very marginal in terms of reve:
nue and required extensive rehabilitation. The negatiations al the outset were con-
ducted with a purchaser group tFarmrail} supported by shipper interests. Farmrail's
offers to lease on an interim basis or lo purchase were disproportionate t¢ my as-
sessment of value. An impasse ensued. The State of Oklahoma, however, recognizing
that the public nevertheless had to be served, stepped into the breach to negotiate a
purchase. Euch party realistically examined the values in good laith and arrived at
price. The negotiations were successfully concluded and the 1ransaction approved on
November 6, 1081 by the courl. The first solution te the problem, consequently, is
intervention and acquisition by the state affecled. which then leases to a shipper-
rail group and also provides rehabilitation money Lthrough its state coffers or applies
1o the FRA for availablc statutory assistance.

A second sclution to the problem is long term leasing with financially responsible
carriers. On December 3, 1981, [ signed a 50 year lease with the Baltimore & Ohio
Railroad for an approximate 100 mile route between Chicago-Bureau, Illinois and
the transaction will be prescnted to the court and the [CC in a few days for approv-
al. While the interests of the estate are better served by a cash transaction, | have
nol._closed_ my negotiating deors to any financially responsible entity that is not able
1o immediately meet the capitul commitment or does not desire to obligate itself
and therefore seeks a long term lease. Once more, there is an example of what good
faith negotiation can produce in a free market.

A _third solution to the problem is for Congress and the affected states to address
the issue of adequate appropriations for acquisitions from bankrupt railroads. It
stands to reason that a carrier willing to serve the public interest simply will not
and should not go inte an unprofitable venture unless the public is willing to share
the burden. In some instances, a grant will be required. In the Oklahoma example
above cited, that state was willing to acquire and lease back, thus absorbing the cost
which a private entity could not bear. It appears to me that a government grant or
concession in special instances is appropriate and certainly more advantageous to
the public interest than‘perhaps a Midwest Conrail which could be a financial deba-
cle for the taxpayer as it has been in the east. If buyers have this additional lever-
age from government, 1 assure you that the Rock Island “problem” will disappear.

A fourth solution where agreement on valuation is still an obstacle, despite avail-
ability of funding, is the exercise of powers of eminent domain. The RTA, for exam-
ple, is vitally interested in acquiring Rock Island’s commuter line but we are far
apart in price. Predictably, RTA pointed to the high level of losses attributable to
any commuter service while (I‘dpointed to the high land values in the metropolitan
area, the value of an assembled corridor and net liquidation values. RTA thereupon
exercised its eminent domain powers and has brought proceedings to condemn the
property which will now be valued by the court. A good possibility exists of a settle-
ment before trial. Similarly, the City of Dallas desired to acquire real estate from
Rock Island for use in conjunction with its new sports arena and we could not estab.
lish an agreed price. It also brought proceedings to condemn but the matter was
settled out of court to everyone's satisfaction. Consequently, there is no reason why
entities possessing eminent domain power (e.g. railroads and states) cannot emulate
these examples and seek relief from the court if there is a genuine dispute en valua-
tion. Another example of the use of eminent domain can be by agreement of the

arties just as in the case of the sale ol a Rock [sland line to Littie k & Westcrn

ilway Corporation which was preliminarily approved by the court on December 3,
1981. The purchaser reserved the right to purchase additional trackage at a later
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date. the price Lo be determined upon application te the court *. . . based upon then
applicable principles of eminent domain law. . .” )

Is S. 1874 the solution? 1 respectifully submit in the light of the foregoing that it is
not on appropriale or even a necessary vehicle. The bill provides no real solution to
the problems | have discussed above. It provides no appropriation over and above
the pitiful fund being zealously guarded by the FRA. Its suggested provisions of an
expedited schedule al an administrative, rather than a judicial forum, is fraught
with such constititional due precess and takings infirmities that could iead us once
more into another long journey of court tests causing interminably delay rather
than solving any transportalion problem in the midwest. I also respectfully submit
that there is an existing statutory framework of eminent domain to solve any genu-
ine dispute on valuation—eminent domain, accomplished under a judicially estab-
lished procedure which gives full faith and credit to the law of the state where the
property is located. )

S. 1879 would effectively remove competitive bidding for Rock Island's properties
and would tend to dilute the estate. Competitive bidding for bankrupt properties is
a benchmark of the liguidation provisions of the bankruptcy laws wrzic encourage
sales by public auction. An interesting example in Rock Island was the transaction
involving a line between Hodge-Alexandria, Louisiana. No less than five entities
competed for its acquisition and contiguous lines. All entities werce approved by the
ICC as qualified carriers for the line to serve the public interest. Only one, however,
succeeded in acquisition (Continental Group) having made the highest and best bid
in competitive open court bidding. S. 1879 with its administrative, rather than judi-
cial climate, is less likely to produce such a result,

Moreover, the estate would be deprived of its ability to market its potentially val-
uable communication and energy transmission easement asset. There is [ar more 1o
a railroad right of way than the ability to carry people and commedities on the
rails. Based on my experience to date, [ have determined that there is a significant
potential for marketing easements for communication and energy lransmission
which could enhance the value of Rock Island’s right of way over and above its in-
trinsic worth as o raiiread or as part of the adjacent countryside and urban settings.
1 have received numerous expressions of interest for long stretches of Rock Island's
right of way to be used as parallel easements for such transmission. [n my negotia-
tions with those intcrested parties. my first objective is 10 preserve the potential rail
use for interested purchasers and then to accommodate easement purchasers whose
use will not interfere with rail operations. I doubt seriously whether an administra-
tive body under 5. 1879 can realize this assel for the estate under a truncated sched-
ule where rail service is the dominant objective. The loss to the estate could be sig-
nificant.

[ therefore must respectlully conclude by reason of the [oregoing that 5. 1879 will
only tend to accommodate private interests at the expense of the creditors of the
Rock lsland estate and at no expense to the public. The preferable route is to permit
me to continue good Maith negotiations in a free market with prospective purchasers
who can expect public Mnancial support in those special instances where such sup-
poert is merited. f)nterim service for t eFublic by prospective purchasers pending se-
rious negotiations is available. In all of his pronouncements, Chief Judge Frank J.
McGarr, sitling as the recrganization court in the Rock lsland proceedings, has con-
stantly instructed me to negotiate interim leases and sales to carriers for continued
rail uge wherever possible. Despite the necessily for his order of liquidation and
abandonment which has withdrawn Rock Island's property from ub?ic use, Judge
McGarr continues to be sensitive to the public interest, just as he s sensitive to the
rights ol ereditors who include personal injury claimants, small tradesmen, and
taxing bodies, all eagerly awaiting distribution.

Thank you for this opportunity Lo explore the Rock Island liguidation progress.
My attorney. Nicholas G. Manos and | will be pleased to answer any of your ques-
tions.

Senater KassesauM. The next witness is Mr. Moritz, who is rep-
resenting the creditors.

STATEMENT OF TERRY F. MORITZ, COUNSEL. ACCOMPANIED BY
HAROLD KAPLAN

Mr. Moritz. Madam Chairman, I am joined by Mr. Kaplan with
the law firm of Mayer, Brown & Platt, who has been involved in
these proceedings on behalf of the Continental National Bank. I am
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here on behalf of the First National Bank. Both Mr. Kaplan and |
appear in our capacity as counsel for the indentured trustees.

In effect, Madam Chairman, we represent another side of public
interest. The people ] represent are not just major institutions who
acquired Rock Island bonds; they are also people on fixed incomes
who pericdically call me to inquire about the likelihood of some
resolution of the Rock Island dilemma. These are people who pur-
chased an interest, or invested or lent funds to this Nation's rail-
road system sometime ago, and who expected to see the benefits of
their investment come to fruition, and who, at least since March of
1975, have gotten nothing.

Thege are not large institutions. These are small people. And
while I am very sympathetic with the desires and the legitimate
concerns of this committee to deal with the problems of small busi-
nesses and farmers, the interests that | speak for must also be rec-
ognized.

1 have prepared a statement, Madam Chairman, and | request
that it be placed into the record in its entirety.

Senator Kassesaum. It will be done.

Mr. Morerz. 1 will only comment briefly on the principal points
in the statement.

As creditors, we have no objection to the incorporation of Rock
Island lines into a viable national transportation system. We think
that this is a perfectly valid and appropriate goal. We also are ter-
ribly interested in seeing to it that the resolution of the Rock
Island problem takes place with the greatest amount of dispatch
possible.

Senator Exon, in his comments to either Mr. Gibbons or Mur.
Manos—and Mr. Manos picked up on it—said there are two sides
to every story. In the Rock Island case, I suspect there is at least a
third, and the third is the side we represent.

I would like the committee to keep in mind that the creditors
and Mr. Gibbons have for the majority of these proceedings been in
a somewhat adversarial position. From the inception of the reorga-
nization proceedings until the Rock Island was ordered liquidated
in January of 1980, we pressed for the liquidation of the Rock
Island over the objection of the trustee. We pressed with the con-
tention that the Rock Island was nonreorganizable. During that
entire period, as I said at the opening of my comments, the people I
rep(rlresent received no interest payments. They have received none
to date.

That entire background, I think, is appropriate in terms of test-
ing the proposed legislation that is before you today. As we see S.
1879, it represents to the estate a replay of what the estate has had
to go through with respect to the labor protection imposed upon
the estate by Congress in the Rock Island Railroad Transition and
Emgloyee Assistance Act. That legislation was passed in May of
1980. It has delayed, and continues te delay the implementation of
any liquidation of the estate.

And as we sit here today, the issue is stiil not resolved. The
creditors challenged that legislation because the creditors felt that
the legislation imposed upon the Rock Island a $75 million obliga-
tion that was an obligation that belonged more appropriately on
the shoulders of Government. We felt then and we feel today that




70

if there is some public interest to be served, the Rock Island estate
is na longer the party upon whom that public interest burden
should be imposed. o

Turning now to the bill before us, it seems to us that this bill is
doing the same sort of thing as the Rock Island Transition and Em-
ployee Assistance Act, but in a slightly different way. For example,
the bill talks about an offer by a financially responsible person.
Mr. Manos has indicated that that is a problem. We see it as a very
serious problem.

If, for example, the proposed bill would deem the OKT to be a
financially responsible person based on the offer to purchase that
they submitted to the trustees for the lines that they are interested
in. 1 would point out to the committee that the offer that they sub-
mitted was totally contingent on FRA funding, for which no firm
commitment had been obtained, and the offer itself was contingent
upon the availability of that funding.

Now, the offer they submitted stated they thought the funding
was available.

Senator Kassesaum. Are you speaking of some specific offer?

Mr. Moritz. Yes, 1 am, Madam Chairman. I am speaking about
the OKT offer that was submitted to the trustee—I am sorry if I
wasn't clear—ijust in September of this year, that has precipitated
parts of the problem that have brought us here today.

The point is that if that's an example of a financially responsible
person, then what this bill would do is tie up a major asset of the
estate for a very long period of time, for an entity that had no firm
commitment for funding, and if after the process wound its way
through the ICC, through the reorganization court, through the in-
numerable challenges as to what is a proper value, we were sud-
denly left with a situation where the FRA could say, “I'm sorry,
your funding has been cut,” who would compensate the estate?

Would the Government be in a position, then, to compensate the
estate? Would it be reguired to? On behalf of the interests 1 repre-
sent, we would of course say, Well, the Government is required to
compensate the estate for tKe loss for the entire period that these
assets have been held in abeyance. The estate has received no com-
pensation whatsoever.

Now, we come to the end of the period contemplated by this bill.
No purchase goes forward, and the creditors for the estate are liter-
ally left holding the bag once again, as Congress attempted to do
when it passed the Rock Island Transition and Employee Assist-
ance Act. So those kinds of problems are inherent in this bill.

I have others. I would be happy to detail them, but I have ex-
hausted my time.

Senator Kassesaum. It seems to me that it goes back to the total
package of the estate, and the indebtedness of the estate. There are
parts of it that could be sold for scrap value.

Why bas this not been done as part of a package? Do you have
any record of the valuation of the estate?

Mr. Morrrz. The total value of the estate?

Senator Kassepaum. Yes.

Mr. Mortrz. [ have only rough rules of thumb, which are not
competent, because they are really a function of a lay person re-
viewing numerous documents.
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Senator KasseBaUM. You are a lawyer representing the major
creditors?

Mr. Morttz. That’s correct. I understand your question. We have
seen values for the estate in excess of a half a billion dollars. It is
difficult to derive actual numbers.

Let me give you an example in a circumstance where we have
some knowledge, and where 1 think you are particularly well in-
formed. That s the offer for the lines OKT seeks to acquire. The
trustee has received an appraisal for that line, a 34-mile segment of
the line from Dallas to Fort Worth, of $50 million. QKT says that
the entire 900 miles of that line is worth $45 million. That differ.
ence in the opinions of value is a rather major controversy.

I have seen information that supports the trustee’s values. So
based upon that, in my capacity as a creditor, if the issue were con-
troverted in a forum, my obligation would be to carefully deter-
mine who was correct. If it turned out that the trustee was correct,
we would be obligated to resist such a sale unless it was for a price
that reflected the high values arrived at by the trustee.

Let me get to a point that 1 wanted to make in my comments, As
we see it, the issues of value may ultimately have to be litigated.
We think the proper place to do that is in a court where issues
such as quality of title, alternative uses, and other indicia of value
can be properly resolved.

We tEink that a single court should do this, and we think the
reorganization court is most aptly suited to do that.

I don't want to see a process occur where we go once to the Com-
mission to establish value, and then go through a full de novo pro-
ceedings before the reorganization ¢ourt. A process not unlike that
was used in the rail reorganization—the Regional Rail Reorganiza-
tion Act of 1973. And the document I have here is the result of val-
uation proceedings before the special court. It’s dated November 24,
1981. It's 309 pages long. I have no desire to see a repeat of this
occur in the Rock Island situation.

Senator Kassesaum. I don’t think any of us do.

Mr. Moritz. I am concerned that if we do a two-stage proceed-
ings here, where the Commission looks at it, and then the reorgani-
zation court looks at it, we're going to exacerbate the problem.

Senator Kassesaum. We still go back to the basic questions we
can’'t seem to resolve. One thing that troubles me is that there
doesn’t seem to be a framework for the general valuation of the
Rock Island properties that both sides can agree on.

How can the valuation of the properties and the debt outstand-
ing aﬁinst the estate be determined as a package if a framework
can't be agreed to.

Mr. Morirz. | separate the two issues, because the debt may need
to be scaled down in certain circumstances if the valuation isn't
there. And there are stockholders involved who are entitled to any
residual value which is left after all of the debt is paid, and all of
those interests need to be kept in mind.

This is not a process wherebﬁ you eradicate debt and you sell all
of the lines, because you stitl have the stockholders’ interests who
need to be considered here. We can't forget about them in their en-
tirety. So you have got to—you have got to keep those two issues
separate. They are not companion pieces,




