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Mr. LOWENTHAL. The issue as to whether the plan was fair and 
sound was argued in the briefs submitted to the Commission by the 
various groups opposing and supporting the plan, and was considered 
by the Commission in its decision. 

Mr. SUNDEULAND. I believe so. 
Mr. LOWENTHAL. That application was made by the Chicago, 

Milwaukee, St. Paul & Pacific Railroad Co. 
Mr. SUNDERLAND. Correct. 
Mr. LOWENTHAL. That was an application requesting the Commis­

sion to authorize the issuance of those securities. 
Mr. SUNDERLAND. That is correct. 
Mr. LOWENTHAL. That application was for the purpose of effectuat­

ing the reorganization plan, the Kuhn, Loeb plan. 
Mr. SUNDERLAND. That is correct. 
Mr. LOWENTHAL. Do you remember that in that proceeding you 

appeared before the Commission in behalf of the trustees and supported 
that application'? 

Mr. SUNDERLAND. I do. 
Mr. LOWENTHAL. Mr. Chairman, I have already offered for the 

record exccrpts from the briefs submitted by Mr. Sunderland and 
Mr. Tenney, or their firms, in reference to the proceeding before the 
Commission. 

Mr. SUNDERLAND. In connection with that may I point out that 
this plan was the plan under the decree; that the trustees for whom I 
was acting represented over 80 percent of the securities which had 
been issued under this plan, as being the plan that they had approved; 
that the plan and all objections thereto had been pursuant to the 
machinery of our decree, fully heard by the court, and by the appellate 
court; that the sale had taken place and that the position of the trust­
ees, after the vesting of the property, under that machinery, in the 
purchaser, the new company, was, in our judgment, necessarily the 
position of supporting the position of the purchaser, and our position, 
therefore, changed after the sale and after the matter had been 
approved by the court and was before the Commission. 

Mr. LOWENTHAL. Mr. Sunderland, you say your position had 
changed, but is it not correct that before the district court, in a brief 
dated December 31, 1926, after the property had been offered for sale 
and when the court was already considering the fairness of the plan, 
you told the district court that you took no position on the plan at all? 

Mr. SUNDERLAND. Exactly, because that was the question of fair­
ness that was before the court, and he was to determine it on the basis 
of the views of those bondholders who supported it a,nd those who 
opposed it. But when it had been determined in accordance with the 
decree, as a fair and equitable plan, and the sale had been confirmed 
and the property had been acquired and was vested in the new com­
pany, if we had not supported that plan before the Commission in 
connection with the issuance of the securities, we would have been 
in the position of tearing down this whole transfer of property in which 
we had been engaged in seeing brought about, so far as the foreclosure 
of the mortgage was concerned. 

Mr. LOWENTHAL. Mr. Sunderland, before the property was ac­
tually transferred-is that the date you are thinking of, before or 
after, when you are allowed to change your position? 

RAILROADS AND HOLbING COMPANIES 6921 

:t\'lr. SUNDERLAND. The purchaser was obligated to take, and he 
IlItd hought the property. I am not sure about the specific date of 
I.lu\ dolivery of deeds. I think that occurred some time later. 

MI'. LOWENTHAL. What is the dividing line? "'What circumstance 
~~l'<ll\.tes  the dividing line prior to which it is not proper for you to do 
Il.llything to help put through the plan, and subsequent to which it is 
proper for you to endeavor to get the property taken over by persons 
or corporations for the effectuation of that plan?

Mr. SUNDERLAND. As I have said before, when the property has 
been sold under the decree, and the fairness of the plan and all the 
other questions which deal with the propriety of vesting the title in a 
purchaser as the resulting incident of a foreclosure proceeding have 
been considered and decided, and when that purchaser, in order to 
follow through, is dependent upon the issuance of the securities which 
would be delivered against the property, it seems to me that our posi­
t,io1! at that time necessarily is that where a sale has bcen hud under 
Lhose circumstances, the purchll.ser und the plan under which he 
purchases-the two are tied up in one thing-he should be permitted 
1.0 go forward and issue the securities necessary to get the title. 

Mr. LOWENTHAt. Did that event tbat created or constituted the 
dividing line, in point of time, follow after the Supreme Court, by its 
J'(.,jcction of the petition of the bondholders' defense committee for a 
writ of certiorari, had. made it clear that so far as the courts were con­
eerned, the plan had gone through and the bondholders' defense 
eO'l'mittee had been defeated? 

Mr. SUNDERLAND. I cannot say. I do not think that was a 
matter-I cannot say. My recollection is not clear as to when that 
lin,ppened.

Mr. LOWENTHAl" Is the dividing line between the time subsequent 
t,o which you can support a plan and prior to which you may not 
properly do so as trustees based upon some event that followed the 
,IIII'IF;ion of the district court upholding the fairness of the Kuhn, 
J .IlHb pbn?
 

t\'II'. SUNDERLAND. No.
 
t\ 11'. lJOWENTHAL. Would that have come prior to the time when 

Ih., tlittl rid; court decided that the Kuhn, Loeb plan was all right? 
(\11' :'IINDERLAND. I do not think those are the considerations that 

.1.'li111l1i1l111l what you call the dividing line. 
1\11', 1,lIwr':NTHAL. I am trying to find out when it happened. 

\\' 1"," W"'~I I.hl\ event that created the division for you, so that prior 
III I hili, 1I11111\lIIpt it would not have been proper for you to support the 
plllill 1'111 1IIIIltlt',quent to that event it would be proper? 'When was 
111111,11111 YItU LoU us? 

I, ',mllllilll,I"IND. Yes. I cannot as to date. 
III ."illnIN'I'IIAl.. Can you give us some approximate notion of it? 
11 I1lilll\llIIII,ANI1. I will attempt to give it to you approximately; 

11111 ,dlj'l 11111 11111'1'(\0 had afforded an opportunity fOl' all the security 
1t"I,lt"'8 \~ltlllli WII hn,ll represented to be heard with respect to the 

111'llli!!" "I 1,1", [111111 and. the other questions which were essential to 
It" !Itlllll·,,,It..,.! llllrll"ll a sale could be confirmed-after that oppor­
11IIIlU' hntl 11111 111 1'1I~lllarly and effectively accorded, and the courts 
lind it II iiI "II',,,I 

MI', LOW.,N'I·lI ....... '1'11lI r,ollrts or court?
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Mr. SUNDERLAND. The court had sustained--
Mr. LOWENTHAL. The district court, Judge Wilkerson? 
Mr. SUNDERLAND. Yes-had sustained the faimess of the plan, 

and the sale had been confirmed--
Mr. LOWENTHAL. By Judge Wilkerson. 
Mr. SUNDERLAND. Yes. Then I think that the trustees in the fore­

closure proceeding, as a result of all that, were bound to recognize 
the position of the purchaser. 

Mr. LOWENTHAL. Was that before or after the circuit court of 
appeals had ruled in support of the Kuhn, Loeb plan? 

Mr. SUNDEULAND. I think it was after. 
Mr. LOWENTHAL. Don't you think, Mr. Sunderland, looking at the 

excerpts before you from your brief to the circuit court of appeals, 
that you were in effect saying to the circuit court of appeals: "We 
as trustees would really like you to go the same way Judge Wilkerson 
did on this reorganization plan of Kuhn, Loeb?" Would you mind 
looking at the excerpts before you, Mr. Sunderland? 

Mr. SUNDERLAND. That excel.'pt is on the second page that you 
refer to? 

Mr. LOWENTHAL. It is on the first page. It is taken from pages 6, 
14, 15, and 19 of your brief to the circuit court of appeals, and it flows 
over onto the second page of those excerpts before you. 

Mr. SUNDERLAND. Will you read the question, please? 
(The reporter reftd the pending question.) 
Mr. SUNDERLAND. No; I think not, Mr. Lowenthal. We were not 

taking a position on the merits of the plan. It is perfectly clear that 
we were anxious to see that the orderly procedure that had brought 
about this result-unless there was some inequity in it-should be 
maintained. 

Mr. LOWENTHAL. Mr. Sunderland, someone said here yesterday 
that there can be difl:'erences of opinion; but I say to you that the 
excerpts here and your testimony of a few minutes ago on your posi­
tion before the Interstate Commerce Commission iudicate to me that 
you were gradually moving over. Before the district court you had 
constantly said th3.t the bondholders' defense committee should not 
be allowed to intervene. You constantly said, in support of that 
position, that you were fair and impartial, and took no sides in that 
court. You said you took no position on the Kuhn, Loeb plan. In 
the circuit court of appeals you were saying to the appellate court: 
"Well, you ought to be awfully careful before you upset what Judge 
Wilkerson has ruled." And before the Interstate Commerce Com­
mission you said, in effect: "Please grant the application so that the 
Kuhn, Loeb plan can be put through." 

That is the way it strikes me. 
Mr. SUNDERLAND. Mr. Lowenthal--
Mr. LOWENTHAL. I say that so that you can comment if you wish. 
Mr. SUNDERLAND. Yes; I should like to comment on that. I have 

already pointed out to you-and I shall not be repetitious-the posi­
tion of these trustees. They were trustees on a mortgage which gave 
them the responsibility and duty of enforcing the indenture. They 
went. forward with their proofs. They believed it to be in the security 
holders' interest and the public interest to get a decree which would 
permit a sale and get this property out of the courts as soon as possible. 
Now, when, in the course of that regular foreclosure proceeding, an 
effort was made to bring in a dispute in respect to a matter that was 
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not. properly or effectively before the court, which would .d.elay that 

Ill'O(\ceding, and when claims were made which were not supported 
IV the law, as to the right of anyone who attempted thus to interfere 

with the regular procedure, and the court protected that procedure 
and got a decree, throughout that time we were zealously endeavoring 
to prevent any interference with that procedure, not because it had 
to do with a plan. Our position, again .and agai:o., was very clear on 
that. We did not pa,rticipate' in. the discussion of the plan. The 
merits, or whether that intervention was allowed or not, had nothing 
to do with their views on the plan. 

When we provided in that decree for all effective, expeditious time 
when the views of the security holders could be effectively dealt with, 
and they were dealt with, and a sale took place and the property was 
about to be vested in the purchaser, very naturally we were jealous of 
protecting the work that we had done so far as a decree of sale was 
concemed. And when, after all this hoaring, the matter came before 
the Interstate Commerce Commission to issue those securities, I 
think you will find, in other places in my brief, that I clearly set forth 
our position in suhstance before the Interstate Commerce Commission 
as I have now. We were certainly fJ,nxious to have this sale held 
under those circumstances, and the plan under which such a large 
percentage of our security holders had indicated their approval, carried 
into effect. In order to do that these securities had to be approved 
by the Commission. It was a progressive matter. -

Mr. LOWENTHAL. Mr. Sunderland, I believe yop testified. a little 
while ago that on the subject of the fixing of the date for sale of the 
prop'erty, the bondholders' defense committee claimed that the posi­
tion that you and Mr. Tenney and the Guaranty Trust Co. a.nd 
Mr. Callaway were taking was hostile to the interests of the bond­
holders' defense committee and favorable to the interests of the 
Kuhn, Loeb group and their plan. 

Mr. SUNDERLAND. They made that claim, but we denied that that 
WItS so. 

Mr. LOWENTHAL. Mr. Chairman, I offer for the record excerpts 
f"om the diary slips of Cravath, de Gersdorff, Swaine & Wood, and 
fl'OlI\ the affidavit submitted by Mr. Sunderland in the court pro­
l·c\l\llill~.  

HI'"I1t.O/' TRUMAN. It may be received. . 
('I'hll d()(~ument referred to was marked "Exhibit No. 2042" and is 

uf'iIllII'c1 ill the ll,ppendix on p. 7084.) 
t\1,· Low Il:N'rHAL. You did submit such an affidavit, did you not, 

tvll' 1"iIlIIlI(ll'(Il.IIfI?
M1', I-\tlNIJI':I(l,AND. Will you indulge me a moment? [After examin­

i111; /,lIl'lIl'H.1 Yos. 
M,., I 'ow InN'I'IIAr•. NIr. Sunderland, the bondholders' defense com­

IlIil,I,1I11 I'l'il,il'iwd, <lid it not, the Guaranty Trust Co. as hostile to the 
hOlldholdl',rH' d(lI'(',()sO committee, by reason of the affidavit that yon 
/1111.do nlld Sllllllli(.(.(\d to the court? 

:M,.. tjuNOJmLANl>. Will you read that again? 
('I'h(l /'eporter read the pending question.) 
.M,·. SlTNJ)),;JtJ,AND. They may have. I do not recall. 
MI'. I J()\VJ;1N'J'HAL. Did you confer with the attorneys for the 

!'IIII 1'''" II illll I,joll ITlfulllgers in connection with the preparation of that 
"f1idIlVitl l MI', SlIlId<ll'!lllld? ­
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Mr. SUNDERLAND. I did. 
Mr. LOWENTHAL. And they assisted you in preparing that affi­

davit? 
Mr. SUNDERLAND. I think they very likely did. May I comment 

on that? 
Mr. LOWENTHAL. Please. 
Mr. SUNDERLAND. The affidavit was with reference to-­
Mr. LOWEN'I'UAL. Will you wait just a moment? 
May I offer for the record at this point, Mr. Chairman, fLn exhibit 

prepared by tho staff of the subcommittee, referring to the date of 
Mr. Sunderland's affidavit on the upset price and sale matter on which 
the bondholders' defense committee was opposed to MI'. Sunderland's 
position, and excerpts from the diaries of Cravath, de Gersoorfl', 
Swaine & '."'ood. 

Senator TRUMAN. It may be received. 
(The document referred to was marked "Exhibit No. 2043" and is 

ncluded in the appendix on p. 7085.) 
Senator TRUMAN. Proceed, Mr. Sunderland. 
Mr. SUNDERLAND. This was either just after or about the time that 

"the representatives of the bondholders, and I think representatives of 
the managers, requested tbat under the decree that had been entered, 
the foreclosure decree, wl-jich required the fixing of the time of snJe and 
the fixing of upset prices, it should be brougbt on for the consideration 
of the court as to when he would fix the time and those upset prices. 
In that connection, either informally-I think it was in open court, in 
some hearing-in any event, it was well known that such a hearing as 
was contemplated by the decree was shortly to be held-the court 
asked, or Judge Wilkerson asked, what had beeu done by judges in 
other circuits in other matters, and responsivo to that, I undertook to 
get the amounts of the upset prices in the decrees with relation to the 
market value of the securities just prior to reorganization, not only on 
matters that I was familiar with, but other receivership proceedings 
of railroads. In that connection I communicated with the attorneys 
that had to do with generally similar matters. I assume that these 
conferences were with respect to tbis request that the matter be 
brought on for tbo fixing of the time of soJe and the upset prices. 

Mr. LowEN'rHAL. Are you through, Mr. Sunderland? 
Mr. SUNDERLAND. Yes. 

ISSUE OF GUARANTY TRUST CO.'S IMPARTIALITY RAISED IN COURT 
PROCEEDINGS-DIVERSE INTEREST NOT DISCLOSED 

Mr. LOWENTHAL. Mr. Callaway, you swore to an affidavit sub­
mitted to Judge Wilkerson in these proceedings? 

Mr. CALLAWAY. At one time; yes. 
lvlr. LOWENTHAL. An affidavit dated September 11, 1926. 
Mr. CALLAWAY. I do not remember the date. 
Mr. LOWENTHAL. Excerpts from it bave already been introduced in 

evidence. l 

Mr. CALLAWAY. You have it there. 
Mr. LOWENTHAL. You have excerpts before you. 
Mr. CALLAWAY. All right. 

'see "Exhibit No. 2035," p. 7080. 
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MI'. LOWENTHAL. Would you refer to those excerpts? They are 
1\(1/1oI10d "Excerpts from Statements Submitted by Guaranty Trust 
(Jo.nnd M. P. Callaway." 

.Mr. CALLAWAY. Is that the last one? There is no heading on mine. 
Mr. LOWEN1'HAL. It is a little earlier. It is a two-page statement. 

In that affidavit you stated, according to the copy of the excerpts 
before you, Mr. Callaway, that the trustees, namely, yourself as 
individual trustee and Gua,ranty Trust as corporate trustee, "are 
competent, ready, and willing to enforce the rights of such bondg 
without select.ion or favor." 

You also stated in your affidavit that you denied that the Guaranty 
Trust Co. is not in a position to represent fairly the interests of bond­
holders who have not deposited their bonds under said deposit agree­
ment or said reorganization agreement. 

The "said deposit agreement" was the deposit agreement of the 
Ecker bondholders' committee, was it not? 

Mr. CALLAWAY. Yes, sir. 
Mr. LOWENTHAL. Thn,t committee was supporting the Kuhn, Loeb 

plan. 
Mr. CALLAWAY. Yes. 
Mr. LOWENTHAL. The reorganization agreement referred to in tho 

excerpt was the Kuhn, Loeb reorganization agreement. 
Mr. CALLAWAY. Yes. 
Mr. LOWENTHAL. You denied in this affidavit that the Guaranty 

was not in a position to represent fairly the interests of the bond­
holders who had not supported that Kuhn, Loeb plan. 

Mr. CALLAWAY. I did. 
Mr. LOWENTHAL. There were at that time bondholders who were 

opposing the Kuhn, Loeb. plan. 
Mr. CALLAWAY. Yes, SIr. 
Mr. LOWENTHAL. This affidavit was submitted to the judge before 

whom that fight was running almost continuously for many months. 
Mr. CALLAWAY. Yes. 
Mr. LOWENTHAL. Mr. Callaway, did you, at any time while that 

rig-ht was on, and while this affidavit was under consideration, tell 
1.110 r,ourt about the conferences that Mr. Harold Stanley had been 
llldding' with Mr. Hanauer to get as good a mortgage trusteeship as 
JlCltlHihlo under the Kuhn, Loeb reorganization plan? 

r\ll ... CALLAWAY. No, sir. 
r..-I r. I,OWENTHAL. You never told the court anything about your 

HII'III'I'11 1.0 g'ct from the reorganization managers of the Kuhn, Loeb 
pili" t,lI" hO:-lt possible trusteeship? 

~Il',  (J~I,l,AWAY.  No, sir. 
r..lr. 140WJnN'I'HAL. Do you know whether anybody else told the 

1'111111" ill h(llmH of Guaranty Trust? 
MI'. ( !Al.I,A \VA Y. Not that I know of. 
Mr. I,lIW IIIN'I'IrAI.. Mr. Sunderland, do you know whether the court 

W/l.H	 infol'll\lIc! of lollltt ftt any time? 
Mr. SIINI>Io:\tI.AND. Not to my knowledge. I do not know that I 

l\1\ow n!Jout it myself. 
Mr. LOWI':NTHAr" Do you know whether Mr. Tenney ever told the 

C'Olll·','t 

1\·11'. S\JNl)(J)fiI.AND. I do not think he would have known, except 
t.lII'lIlIL~h  11111. I do not think he knew. 
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Mr. LOWENTHAL. Do you know whether Mr. Tenney ever had any 
conferences with Judge Wilkel's6n ·in· connection with any matters 
relating to this St. Paul receivership proceeding, which conferences 
were not held in public and in the presence of fill the parties to be 
present, or of opposing bondholders? 

Mr. SUNDERLAND. Do you mean conferences on some substantial 
matter, other than adjournment, or such matters? 

Mr. LOWENTHAL. Yes; whether he made any comments to tho 
judge at any time in private on the proceeding. 

Mr. SUNDERLAND. Not to my knowledge. 
Mr. LOWENTHAL. Can you say definitely that he did not? 
Mr. SUNDERLAND. I cannot say definitely that he did not. 
Mr. LOWEN'.rUAL. Mr. Sunderland, I should like to refer to your 

nJIidavit, excerpts from which also appear in the exhibit just referred 
to. In yom affidavit you told the court, in effect, that the Guaranty 
Trust Co. has no financial or other commitments placing it in an 
inconsistent position to the situation. 

Don't you think, Mr, Sunderland, that when Guaranty Trust Co. 
is actively engaged in a highly competitive race to get a mortgage 
trusteeship under the Kuhn, Loeb pln.n from Ml'. Hanauer, and to 
get the best possible mortgage trusteeship that he is willing to give 
them, that they have acquired t), position, [wd, after they get tentative 
assurances of a trusteeship, they have acquired an interest, which 
makes it rather difficult for them to represent in court a bondholders' 
committee that is opposed to the plan? 

IvIr. SUNDBHI,AND. They were not representing, in the first place, a 
bondholders' committee that was opposed to the plan, in that sense. 
They were representing all the bondholders. They did not take any 
position on the plan olle way or the other. 

Mr. LOWI~N'l'HAL.  'Who are "they"? 
Mr. SUNDERLAND. The trustees. 
Mr. LOWEN'.rHAL, Guaranty? 
Mr. SUNDEHLAND. Guaranty, "What they did seek was that the 

different views of the different holders should be dealt with effectively. 
I do not know that you can properly draw such inferences by reason 
of the fact that Guaranty and Mr. Callaway asked for a trusteeship 
under a plan that was public, and in which it was necessary for some 
trustee to be appointecl, particularly in view of the fact that it has 
been common practice and knowledge that where a trustee has fore­
closed a mortgage in a reorganization, because of his familiarity with 
the securities, having certified them, he is more often than not a 
trustee under the llew indenture for the benefit of those security 
holders. I would not say that that was a commitment or financial 
interest. I do not think, from the point of time, it has ripened into 
that, 

Mr. LOWENTHAL, Ml'. Sund.erland, the bondholders' defense com­
mittee was trying to be allowed to intervene as a party in the pro­
ceedings and the Guaranty Trust Co, was opposing that effort of the 
bondholders' defense committee, is not that correct? 

Ml'. SUNDERLAND, Yes. 
Mr, LOWENTHAL, And at that time the Guaranty Trust Co, had 

already entered into negotiations with Mr. Hanauer, of Kuhn, Loeb & 
Co., resulting in his tentative promise to give Guaranty Trust Co, the 
second-hest mortgage trusteeship under that reorganization plan, 

Mr, SUNDEHJ,AND. It would appC1l\.r RO. 
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.M I', LOWENTHAL. That fact was not called to the attention of the 
('.olI,'L by Guaranty Trust Co. when it was trying to prevent the bond­
holdors' defense committee from being allowed to intervene in that 
('.Olll't proceeding.

Mr. SUNDERLAND. Mr. Lowenthal, they were not attempting to 
Jlrevent that particular committee as much as they were attempting 
1.0	 carry through their responsibilities. 

Ml'. LOWENTHAL, Did you oppose the bondholders' defense com­
mittee's application to be allowed to intervene? 

Mr. SUNDEHLAND, We did, for that reason. 
Mr, LOWEN'.rHAL. I ca.II your attention, Mr. Sunderland, to a brief, 

an extract from which nppears on the paper before you, a brief sub­
mitted by you and Mr. Tenney to Judge Wilkerson, dated September 
13, 1926/ in which you say that. the trustee must be disinterested. 
Would you sU,y that at a time when the trustee had been trying to 
1~ot  a big piece of business from the reorganization managers, which 
piece of business would be lwo,ilable after the plan went through, 
lmd at the time at which the bondholders' defense committee was 
opposing that plan, that Guaranty Trust Co, was sufficiently dis­
interested to say to the judge, "Don't let the bondholders' defense 
('.ommittee intervene as a party in these proceedings"? 

Mr. SUNDERLAND. Now, Mr. Lowenthal, the question of disinter­
estedness relA.tes to the matter which was before the court. The 
trustee had taken, as is indicated by those various excerpts, a disin­
terested position in that sense, with regard to those issues. It was 
g-enerally known that the trust company that had familiarity with the 
matter in foreclosing would be very likely entitled to, and receive, a' 
trusteeship under a reorganization of the property. 1 do not thinkit 
i~  fail' to label that a form of interest which would disqualify it in 
performing its duties under the mortgage.

Mr. LOWEN'l'HAL. Ml'. SunderlA.nd, dropping down to the second 
plI,mg;raph of the excerpts from that brief, on page 2 of the paper 
h"rorf\ you, you and Mr. Tenney said to Judge Wilkerson [reading 
1'1'0111 "Exbibit No. 203fi"): 

'1'1\1'1''' is nothing in the record which shows, nor can there be shown any con­
IIhtl. "I' duty against the trustee8 representing the bondholders. 

\11'. SlIndcrland, if these memoranda written by Mr. Stanley, Mr, 
• 'II IliI\\,u.\' , lI,nd Mr. Platner, of the Guaranty Trust Co. and Guaranty 
( 10 , "I'owillg- t.heirefforts to get business from Mr. Hanauer in connec­
I illli \\ i 1,1, tvll'. Hanauer's reorganization plan-if those papers, or cop­
'tIft HI' 1,1\1\111, 01' t.he very existence of such papers, or any factor relating 
1.0 1,llolin 1.I'IIIII'lIJ,.tions, were unknown to the court, do you not think 
'.11111, f,IIIl ('0111'1. Hila the court's record were deprived of facts on which 
... 1'I\III~HIIUldo 111lm or a reasonable judge mi~ht  conceivatly have 
MIPIII,:lil, 1,i111.10 (,1\('."0 was a conflict of duty and mterest, or that there 
IVIIM 11.1, 11111l11. II, ~il.ll/l.l.i()n that made it only fair tha.t a committee oppos­
illp; 1.1\(\ 1\111111, I,()ob pl11n should be allowed to intervene in the pro­
('(\lld i Il~~l;'~  

tvl,', StlNI>Jo:ltl,AND. I do not.
 
~vh.  I,OWI'lN'I'I[AL. Mr. Callaway, do you feel the same way about it?
 
M,', (!AIoToAWAY. Yes, I do not consider that we had any interest
 

Ill, 1111 ('Oil t,I'II,l''y to 0111' (1u t.y as trustee by reason of the faet that we 
I,h,"" I' ,1111'11 Nil ~lli\.\". p, '/UHO, 
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had solicited a trusteeship from him. It would not have made the 
slightest difference to us in the conduct of our business whether we 
had gotten it or not. We did not live on that one trusteeship. We 
would like to have had it. We sought it, because it is customary to 
get it. But so far as what I did is concerned, and so far fiS what the 
Guaranty Trust Co. did is concerned, it haL!. no more effect, and was 
not any more in our minds when we undertook to object to IVIr. 
Jamcson or any other intervener coming in there, than if it had never 
happencd at all. 'Vhen you bring it forward here as an implication, 
it is the first time in all my connection with it that it ever occurred 
to me that anybody might think that. 

Mr. LOWBNTHAL. Mr. Callnway, it is possible, is it not, to dra'w a 
distinction between what might be in your mind nnd whnt might be 
in the mind of a court, or an opposing party? There is a possibility 
there. 

Mr. CALLAWAY. Yes; of course there is. 
Mr. LOWENTHAL. Do you not suppose, Mr. Callaway, that if the 

bondholders' defense committee had known of these memoranda in 
your files, some of them written months before they made their appli­
cation for permission to intervene, that the bondholders' defense com­
mittee would have cu.lled those things to the attention of the court, 
and based upon those memoranda the argument that the only fair 
thing in those circumstances would be to let the bondholders' defense 
committee speak for itself in opposition to what was going on in court 
and in opposition to what the Guaranty Trust Co. was proposing, 
rather than to put the bondholders' defense committee in the position 
in which it could only speak through Guaranty Trust Co. and its 
lawyers? 

Mr. CALLAWAY. They probably would, but I think we could have 
defended it just as successfully as the other two charges that were 
made. 

Mr. LOWENTHAL. Mr. Callaway, is not this the kind of a situation 
that confronted at one time the Iselin committee, and at another time 
the Jameson committee, both of whom were at various times opposing 
the Kuhn, Loeb plan? 

Mr. CALLAWAY. They might have. I think you should let me 
speak--

Mr. LOWENTHAL. May I finish? 
Mr. CALLAWAY. Yes; but by the time you have finished you have 

asked me something else. 
Mr. LOWENTHAU. Go ahead. 
Mr. CALLAWAY. I think I should be allowed to explain just what was 

in our minds with reference to these two interventions. I am not 
speaking to you as a practicing lawyer, for I am not, as you know. 
Here we had started out to foreclose a mortgage, to bring a creditors' 
proceeding to foreclose that mortgage. First came up the Iselin 
committee, who were stockholders who undertook to intervene in 
that case. We were advised by our counsel, Mr. Sunderland, that 
it was a recognized rule of law that in a l?roceeding of this sort where 
you are endeavoring to bring a proceedmg to finally bring about a 
foreclosure and be able to convey good title in the regular order to a 
purchaser, stockholders had no right to come in in that sort of a 
proceeding; that when you came to a final decree, the decree at that 
time would provide that if the bids made for this property were made 
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t,llI'Il\lI~lt  nuy plan, at that time any objection to plans or the propriety 
II 1.111\ plll'ehase, or the price, or any of those things, would then be 

cIllIIHid(\l'cd, and that was the time to do it. That seemed to me a 
l'llIlol-llllllLble and logical sort of thing. 

II (} also told me that there were decisions of the courts to that eiIect. 
When it came to the Jameson proposition, which was a bond­

hllldt\l', and a little different, he again advised me that so far as It 

bondholder attempting to get into court outside of the trustee, is 
c:ollcerned, whose duty it was under the very indenture under which 
I.hese bonds were held to brinf( this proceeding, and only to bring 
the proceedinf!, that unless there was fraud or something of that sort 
on the part of the trustee, the bondholders had no right to come in, 
hecause, as I recall they stated to me that the question of a plan at 
this point is one that the court cannot undertu.ke to consider, because 
you do not know whether they will ever put in the plan. The court 
Gould not say to those people, "YOll have to come and put this plan 
ill after I have considered it." The proper place to bring it was after 
we had gotten a final decree which provided for a purchase, and at 
that time these plans would be brought up, and everybody would: 
have an opportunity to come in and be heard about it. 

Again, that strikes me as being a lol;ical thing. Mr. Sunderland 
stated that that was a rule of law in this country, and my understand­
ing is that it was carried up to the appellate courts. You will recall 
that Mr. Jameson made two allegations with regard to the trustee 
As I recall it, the first one was that it was a depositary, and therefore' 
that would involve fiduciary relations. 

Mr. LOWENTHAL. On that issue, that you were a depositary and 
were going to make money out of the Kuhn, Loeb plan going through, 
the judge overruled the Jameson contention and supported yours. 

Mr. CALLAWAY. Yes; and as I understand it, that matter was one 
of the matters that went up on appeal, and the court was sustained. 

The second proposition was that the trustee had no right to represent 
him because of the fact that a majority of bonds had been deposited, 
and that the majority of bonds had the right to direct the trustee, 
but that the majority of the bonds could not properly direct with 
I'(~~ard  to his bonds, and that therefore, under those circumstances, 
",HoI' there had been a majority of the bonds deposited., the trustee 
cOllld not properly represent the minority. That was passed upon 
fully by the courts, and they also went up to the appellate court. 

As I understand it, those were the two matters that were brought 
lip. I think if the question had been brought up as to whether we had 
11.11 illterest in that situation because of the fact that we had asked 
IVII'. IIllmmer to give us one of the trusteeships if and when this thing­
W(III(, (,lll'oll~h, as we would have asked any committee that might put 
l,III'Olll~"  /I. pln.n-I just cannot see that the court would have felt that 
j,hnt, 1'111. 11K in IL position where we could not act, any more than in the 
(~l\.K(I  of I.ho dO]Jositary issue. In the depositary matter, we were 
M',t,illg in /I. purely clerical, ministerial capacity. When it came to­
Holi('.it.illg' n. trusteeship in the future, I assure you, sir, it had no effect 
011 IlH. 

MI'. LOWF.NTHAL. Ml'. Callaway, I wonder if you could possibly 
(\olH'.oivo of this as being something that might have affected the­
'U'I~I"llIIld,H IIl'god hy a bondholders committee that was opposing the· 
I\lIhll l 1'"0b ]lI/l.lI, OJ' might hn.vn nfl'ncf,orl 11 judge or an appellato' 

1111I"a :111 III. III H 
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court, in particular, in considering the question of letting that eom~  

mittee corne in as a party-that on the one hand the attorneys for the 
reorganization managers were secretly getting their views about the 
plan to the judge--

Mr. CALLAWAY. Wait a minute, now. 
Mr. LOWENTHAL. And on the other hand--
Mr. CALLAWAY. You are putting a q11estion to me about things I 

had nothing to do with. 
Mr. LOWENTHAL. I realize that. 
Mr. CALLAWAY. Yes; but--
Mr. LOWENTHAL. And, on the other hand, the trust company, 

which was claiming that it alone couIrl speak for those opposing bond­
holders, had been engaged in secret negotiations with the reorganiza­
tion managers for profitable business to flow to the trust company 
from the effectuation of that reorganization plan; and that the 
attorney arguing before the court in behalf of that trust company 
that there is nothing in the reeord, and there could be nothing shown 
to indicate any conflict of duty, WfiS a former law associate of that 
judge when he had been in private practice, and would therefore be 
likely to have a standing hefore that judge, who would give special 
credence to the tru thfulncss of any sta,tement such attorney would 
make to the judge. 

Mr. CALLAWAY. If you want me to finSWer thn,t question, which is 
a statement coming from you, and contains many things that you 
know I knew nothing about, and had nothing to do with, and could 
not have influenced, and did not influence my actions in any way at 
n,ll-as I understand your question--

Mr. LOWENTHAL. WOllld yon like to hn,ve it read? 
Mr. CALLAWAY. No; I would not. I hearrl it, find I am trying to 

answer it, if you will give me n, chance to do it. 
Mr. LOWENTHAL. Please. 
Senator TRUMAN. Proceed. 
Mr. CALLAWAY. As I understand your question, it was fiS to whether 

or not I think these attorneys representing those bondholders, if they 
had information that we hn,d solicited a trusteeship from Mr. Hanauer, 
would have brought it up before the court. I think they would, if 
they brought up s11ch a question as the fact that merely because the 
majority of bondholders had deposited their bonds, the trustee was 
no longer in a position to act for the minority. I think they would 
have brought up anything they could have found; but, further answer­
ing your question, I think that if it had been brought up and we had 
been in a position to explain to this court how these trusteeships were 
ordinarily handled-the fact that it was customary for the depositary 
or for the old trustee-I should not say the depositary; I mean the 
old trustee-to be appointed by reason of its experience and knowledge 
of that situation, the court would have believed it. So far as we were 
concerned, it had no effect at all on us. I think the conrt would have 
believed it. I think any court would have believed it. I would 
almost venture to say that you would believe it. 

Mr. LOWENTHAL. I am afraid, Mr. Callaway, since you have made 
that comment, that. I think that the practice is one that ought to be 
torn up, root and branch, from this large-scale financing, and I think 
it would he to the interest of the trust companies themselves if it 
were torn up. 
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Mr. CALLAWAY. There are two ways of thinking about these things. 
I do not mean to say that this is the way you think about it, but there 
Ifl one school of thought that always thinks that whenever any set of 
circumstances appears by which somebody could have possibly gotten 
something for his own benefit, to the hurt of somebody else, if he is in 
11 fiduciary capacity, he would do it. My experience has been, sir, 
in a life that I am sorry to say is longer than yours, that that is not 
true. I have not found that to be true. I have found that the ma­
jority of people are square and honest, and the majority of trustees, 
thank God, that I have come in contact with in my life, have endeav­
ered to be fa.ir and honest. Jnst because you can build up some possi­
bility by whicl1, if he wanted to do something crooked, he could step 
out and do it, it does not mean that he is going to do it. I do not 
think that is a true statement of the attitude of people. Certainly 
it is not the attitude of the people I have known. 

Mr. LOWENTHAl,. I do not think yaH have fairly stated the issue. 
Mr. CALLAWAY. I hope I have fairly sta.ted my position. 
:Mr. LOWEN'l'HAL. The Londholders' defense committee was not 

asking that the judge, on the question of intervention, should rule 
other than on the question of intervention. They were only asking 
the judge to let them Le a party to the proceeding. You were telling 
the judge he ought not to even let them be a party to the proceeding. 

Mr. CALLAWAY. Yes. 
Mr. LOWENTHAL. And be on an equa1ity with the Guaranty Trust 

Co. in presenting evidence, arguments, and in appealing, n,nd so 
forth. 

Mr. CALLAWAY. Ye,s, sir. 
Mr. LOWEN'l'HAL. On that kind of an issue is it not conceivable 

that a judge would say, where the trust company has been entering 
upon private negotiations with the reorganization managers out of 
which it will get a profit if their plan goes through, that the opponents 
of the plan ought at the very least to be allowed to be an intervening 
party in the proceeding? 

Mr. CALLAWAY. No, sir. 
Mr. LOWENTHAL. And not have to talk to the court through a 

trustee so placed? 
Mr. CALLAWAY. No, sir; and I have stated-­
Mr. LOWENTHAL. You do not think so? 
Mr. CALLAWAY. Wait a minute. I have stated to you, sir, that 

jf that matter had been brought up, knowing what I do about it, in 
lily judgment if it had been brought up before the court, also the 
1IJ1JH'lIl1.tc court, if it had gone to them, would have held that it was 
iIlIIIJll,(,lwinJ. That is the most I can say about it. 

I\h, :-;IINrHo:RLAND. May I just make a comment, Mr. Lowentha.I? 
YOli did 1101. mean to imply, did you, that both the Iselin committee 
IIl1d 1.1 In ,III II I(\c;on committee were not accorded the fullest opportunity 
j,o Ii In jllljl(\n, alld to have trials, and to state their position? The 
ollly jlw:il,joll that the court took, and the only position we were 
l,nkillg', WIlC; l.hll,t they should not be permitted to have the right of 
II.jljll\/I,I, llolld 1,!lILt l.('.(\hnieally means permitted to be an intervenor in 
/,11(\ (\IIHlI. Tl10Y had the fullest notice. They made all their claims 
ill ,';rc·,/II. nlahoraLioll, a,nd had opportunity to be heard and to argue 
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from the very beginning. You did not mean to imply, because that 
is a matter of record--

Mr. LOWENTHAL. I meant to imply this, Mr. Sunderland, that 
when an opposing committee is not allowed to intervene it is in court 
on sufferance. It can be pushed out at any second. It can be cut 
off at any second. It is on a distinctly lower status than the parties 
which are intervenors; and when the parties who are intervenors or 
who are parties on any basis, such as the receivers and their counsel, 
MI'. Shaw, and the Guaranty Trust Co. and its counsel-when they 
fire parties, and a bondholders committee that is opposing what 
they are proposing to the court is not allowed to be a party, as a 
pl'l1ctical matter, taking into account both concrete sitllations and 
Imponderables, the opposing group is put at a very, very serious 
disadvantage. 

Mr. SUNDERLAND. Under the circumstances ill this case, where 
the matter that they were trying to deal with was not before the court, 
and the trustees acting for them were as rapidly as possible getting 
to a placo whero the matter could be effectively dealt with by the 
court--

Mr. LOWENTHAL (interp)sin'],'). But they were saying to the court 
that the matter should be beforo the court. 

Ml'. SUNDERLAND. They had a right to appeal, then, and did appeal. 
Mr. LOWENTHAL. They said to the court, Mr. Sunderland, that 

they did not want the Gual'l1nty Trust Co. to speak for them because 
the Guaranty Trust Co. was tied up with Kuhn, Loeb & Co. 

Mr. SUND.ERLAND. Speak for them on the subject of a reorganization 
plan? 

Mr. LOWENTHAL. On any subject. 
Mr. SUNDERLAND. And they were given an opportunity to speak 

for themselves on the reorganization plan and on these otller matters. 
Mr. LOWENTHAL. Mr. Sunderland, the whole technique and tech­

nical procedure in the St. Paul receivership, in my judgment, played 
into the hands and into the purposes and into the projects of the 
Kuhn, Loeb group, and played strongly against their opponents. 
I am speaking of the technical steps on which you took a position 
which the bondholders' defense committee said was injurious to it, on 
issue after issue. Even though you thought it was not injurions to 
them, they were not allowed to be a party to the proceeding on those 
issues. 

Mr. SUNDERLAND. I assume that the thonght that you have just 
expressed has been expressed, after reading the arguments and the 
briefs in the courts. 

Mr. LOWENTHAL. Yes. 
Mr. SUNDERLAND. That very thought was expressed and was dealt 

with, and tho courts found that there was not any basis for it. 
Mr. LOWENTHAL. In the absence of knowledge of what was going 

on in secret as between the judge and the receivers' counsel, and as 
between the Guaranty Trust Co. and Mr. Hanauer. 

Senator TRUMAN. I dislike the whole procedure. I think some 
means ought to be found to prevent such things from taking place. 
I think it is highly unethical for the attorneys for the receiver to act 
as a go-between between one party to a receivership and the court. 
I think that the statement I made the other day fits this case exactly. 
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I Wlillt to say that we are excusing 1\11'. SCillldrett on account of 
dltll')olH in his family. It is going to interfere somewhat with our hear­
illl" u,nd we hope he can be back by lvlonday. 

1\,11'. SCANDRETT. Mr. Chairman, I can be here all aftemoon. 
Senator TUUMAN. We cannot hold a hearing this afternoon, Mr. 

Hr.n.ndrett. I regret it very much. There ale matters pending in the 
Hcmate that require our attention there. 

Mr. SCANDHETT. I waited over from yesterday. I wanted very 
IImcIt to len,ve last night. 

Senator TUUMAN. I know you did, and I itll1 excusing YOll. I know 
the conditions. 

111'. LOWEN'l'fIAL. Mr. Chainmm, may I read just a few extracts 
from the report of the Federal Coordinator? 

Senator TnUMAN. Very well. 
lvIr. LOWl;;NTHAI,. This was the report, Mr. Callaway, with respect 

(0 which you indicated yesterday that you did not remember having 
heard of it. This is a rcport to the Fedel':11 Coordinator which he 
issued, a report beaded "Analysis of Hailroad Fiscal and Related 
Work." 

Mr. CALLAWAY. 1 11 ad not known of tIm t. 
Mr. LOWENTHAL. He proposed that this kind of financin,l business 

h(~  taken away from the banks and trust companies in Kew York 
lind elsewhere snd plfwed in a company or companies operated by and 
for the railroads, at cost. 

Mr. CALLAWAY. I did hmLr of that. I remember that. 
1,,11'. LOWEN'l'HAL. 1 should like to read j Llst a few of the items and 

place them in the record. 
Mr. CALLA\VAY. I did not identify that particular report when it 

was referred to. 
Senator TRUMAN. You may go into that at the next session. 
(\i\,Thereupon, at 12:45 p. m., an adjournment was taken until 

j,lIe following day, Th11l'sday, Dec. 9, 1937, at 10 a. m.) 


