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Mzr. SunperrLanp. The court had sustained——

Mr. Lowe~TtaaL. The district court, Judge Wilkerson?

Mr. Sunperranp. Yes —had sustained the fairness of the plan,
and the sale had been confirmed

Mr. LowentaAL. By Judge Wilkerson.

Mr. SunperrLaND. Yes. Then I think that the trustees in the fore-
closure proceeding, as a result of all that, were bound to recognize
the position of the purchaser.

Mr. Lowentaan. Was that before or after the circuit court of
appeals had ruled in support of the Kuhn, Loeb plan?

Mr. Sunpsrranp. I think it was after.

Mr. LowentaaL. Don’t you think, Mr. Sunderland, looking at the
excerpts before you from your brief to the circuit court of appeals,
that you were in effect saying to the circuit court of appeals: “We
as trustees would really like you to go the same way Judge Wilkerson
did on this reorganization plan of Kuhn, Loeb?” " Would you mind
looking at the excerpts before you, Mr. Sunderland?

Mr. Sunperranp. That excerpt is on the second page that you
refer to?

Mr. Lowentaarn. It is on the first page. It is taken from pages 6,
14, 15, and 19 of your brief to the circuit court of appeals, and it flows
over onto the second page of those excerpts before you.

Mr. SunpzrLanp. Will you read the question, please?

(The reporter read the pending question.)

Mr. SunperLanp. No; [ think not, Mr. Lowenthal. We were not
taking a position on the merits of the plan. It is perfectly clear that
we were anxious to see that the orderly procedure that had brought
about this result—unless there was some inequity in it—should be
maintained.

Mr. LowsNtaar, Mr. Sunderland, someone said here yesterday
that there can be differences of opinion; but I say to you that the
excerpts here and your testimony of a few minutes ago on your posi-
tion before the Interstate Commerce Commission indicate to me that
you were gradually moving over. Before the district court you had
constantly said that the bondholders’ defense committee should not
be allowed to intervene. You constantly said, in support of that
position, that you were fair and impartial, and took no sides in that
court. You said you took no position on the Kuhn, Loeb plan. In
the circuit court of appeals you were saying to the appellate court:
“Well, you ought to be awfully careful before you upset what Judge
Wilkerson has ruled.” And before the Interstate Commerce Com-
mission you said, in effect: “Please grant the application so that the
Kuhn, Loeb plan can be put through.”

That is the way it strikes me.

Mr. SunperLaND. Mr. Lowenthal——

Mr. LowenTtraL. I say that so that you can comment if you wish.

Mr. SuNpERLAND. Yes; I should like to comment on that. I have
already pointed out to you—and I shall not be repetitious—the posi-
tion of these trustees. They were trustees on a mortgage which gave
them the responsibility and duty of enforcing the indenture. They
went forward with their proofs. They believed it to be in the security
holders’ interest and the public interest to get a decree which would
permit a sale and get this property out of the courts as soon as possible.
Now, when, in the course of that regular foreclosure proceeding, an
effort was made to bring in a dispute in respect to a matter that was

RAILROADS AND HOLDING COMPANIES 6923

not. properly or effectively before the court, which would delay that
roceeding, and when claims were made which were not supported
I)_v the law, as to the right of anyone who attempted thus to interfere
with the regular procedure, and the court protected that procedure
and got a decree, throughout that time we were zealously endeavoring
to prevent any interference with that procedure, not because it had
to do with a plan. Our position, again and again, was very clear on
that. We did not participate ‘in:the discussion of the plan. The
merits, or whether that intervention was allowed or not, had nothing
to do with their views on the plan.

When we provided in that decree for an effective, expeditious time
when the views of the security holders could be effectively dealt with,
and they were dealt with, and a sale took place and the property was
about to be vested in the purchaser, very naturally we were jealous of
protecting the work that we had done so far as a decree of sale was
concerned. And when, after all this hearing, the matter came before
the Interstate Commerce Comimission {o 1ssue those securities, 1
think you will find, in other places in my brief, that I clearly set forth
our position in substance before the Interstate Cominerce Commission
as I have now. We were certainly anxious to have this sale held
under those circumstances, and the plan under which such a large
percentage of our security holders had indicated their approval, carried
mto effect. In order to do that these securities had to be approved
by the Commission. It was a progressive matter.

Mr. LowentHAL. Mr. Sunderland, 1 believe you- testified . a little
while ago that on the subject of the fixing of the date for sale of the
property, the bondholders’ defense committee claimed that the posi-
tion that you and Mr. Tenney and the Guaranty Trust Co. and
Mr. Callaway were taking was hostile to the interests of the bond-
holders’ defense committee and favorable to the interests of the
Kuhn, Loeb group and their plan.

Mr. SunperranDd. They made that claim, but we denied that that
was so.

Mr. LowentHAL. Mr. Chairman, I offer for the record excerpts
from the diary slips of Cravath, de Gersdorff, Swaine & Wood, and
from the affidavit submitted by Mr. Sunderiand in the court pro-
l'm\(lin;,:.

Monator TrumMan. It may be received. .

('I'ha document referred to was marked “Exhibit No. 2042 and is
ieluded in the appendix on p. 7084.)

Mr, LoweNtHAL, You did submit such an affidavit, did you not,
Mp, Bundoerland?

Mr, BunbirrLaNDp. Will you indulge mne a moment? [After examin-
g papors.]  Yes.

f\Jr. Liownntruar, Mr, Sunderland, the bondholders’ defense com-
mitteo criticizod, did it not, the Guaranty Trust Co. as hostile to the
bondholders’ defense committee, by reason of the affidavit that you
made and submitied to the court?

Mr. Sunprrnanp. Will you read that again?

(The reporter read the pending question.)

Mr. SunpErLAND. They may have. 1 do not recall.

Mr. LoweNrian. Did you confer with the attorneys for the
roorganizntion manggers in connection with the preparation of that
u.ilhrn.vil., Mz, Sunderland?
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Mr. SunpErLAND. I did.

2 Mrf} LowentHAL, And they assisted you in preparing that affi-
avit?

Mr. SunperLaND. I think they very likely did. May I comment
on that?

Mr. LowenTHAL. Please.

Mr. Sunperrawp. The affidavit was with reference to——

Myr. LowenTtraL. Will you wait just 2 moment?

May I offer for the record at this point, Mr. Chairman, an exhibit
prepared by tho stafl of the subcomnmittee, referring to the date of
Mzr. Sunderland’s affidavit on the upset price and sale matter on which
the bondholders’ defense comumittee was opposed to Mr. Sunderland’s
position, and excerpts from the diaries of Cravath, de Gersdorfl,
Swaine & Wood.

Senator Truman. Tt may be received.

(The document referred to was marked ‘TExhibit No. 2043’ and is
ncluded 1n the appendix on p. 7085.)

Senator TruMman. Proceed, Mr. Sunderland.

Mr. SunprrLaND. This was eithor just after or about the time that
“the representatives of the bondholders, and I think representatives of
the managers, requested that under the decree that had been entered,
the foreclosure decree, which required the fixing of the time of sale and
the fixing of upset prices, it should be brought on for the consideration
of the court as to when he would fix the time and those upset prices.
In that connection, either informally—I think it was in open court, in
some hearing—in any event, it was well known that such a hearing as
was contemplated by the decree was shortly to be held—the court
asked, or Judge Wilkerson asked, what had been done by judges in
other circuits in other matters, and responsive to that, I undertool to
get the amounts of the upset pricesin the decrees with relation to the
market value of the securities just prior to reorganization, not only on
matters that I was familiar with, but other receivership proceedings
of railroads. In that connection I communicated with the attorneys
that had to do with generally similar matters. I assume that these
conferences were with respect to this request that the matter be
brought on for the fixing of the time of sale and the upset prices.

Mr. LoweNTHAL, Are you through, Mr, Sunderland?

Mr. SUNDERLAND. Yes.

ISSUE OF GUARANTY TRUST CO.’S IMPARTIALITY RAISED IN COURT
PROCEEDINGS—DIVERSE INTEREST NOT DISCLOSED

Mr. LowsntaAL. Mr. Callaway, you swore to an affidavit sub-
mitted to Judge Wilkerson in these proceedings?

Mr. Carraway. At one time; yes.

Mr. LowentaAL. Ap affidavit dated September 11, 1926.

Mr. Carvnaway. I do not remember the date.

Mr. LowexnTtaan, Excerpts from it have already been introduced in
evidence.!

Mr. Carraway. You haveit there.

Mr. LowENTHAL., You have excerpts before you.

Mr. Carnaway. Allright.

18ee “Exhibit No. 2035," p. 7080.
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Mr. LowenTtrAL. Would you refer to those excerpts? They are
houded “Excerpts from Statements Submitted by Guaranty Trust
Clo.and M. P. Callaway.”

Mr. Cannaway. Is that the last one? There is no heading on mine.

Mr. LowenTHaAL. 1t is a little earlier. It is a two-page statement.
In that affidavit you stated, according to the copy of the excerpts
before you, Mr. Callaway, that the irustees, namely, yourself as
individual trustee and Guaranty Trust as corporate trustee, ‘‘are
competent, ready, and willing to enforce the rights of such bonds
without selection or favor.”

You also stated in your affidavit that you denied that the Guaranty
Trust Co. is not in a position to represent fairly the interests of bond-
holders who have not deposited their bonds under said deposit agree-
ment or said reorganization agreement.

The “said deposit agreement”’ was the deposit agreement of the
Ecker bondholders’ committee, was 1t not?

Mr. CarLaway. Yes, sir.

Mr. LoweNTHaL., That committee was supporting the Kuhn, Loeb

lan,
< Mr. Carraway. Yes.

Mr. LoweNTsAL. The reorganization agreement referred to in the
excerpt was the Kuhn, Loeb reorganization agreement.

Mr. Carraway. Yes.

Mr. LowentHAL. You denied in this affidavit that the Guaranty
was not in o position to represent fairly the interests of the bond-
holders who had not supported that I{uhn, Loeb plan.

Mr. Carraway. I did.

Mr. LowenTaAaL. Therc were at that time bondholders who were
opposing the Kuhn, Loeb plan.

Mr. Carraway. Yes, sir.

Mr. LowenTraL. This afidavit was submitted to the judge before
whom that fight was running almost continuously for many months.

Mr. Carraway. Yes.

Mr. LowenTHAL. Mr. Callaway, did you, at any time while that
ficht was on, and while this affidavit was under consideration, tell
tlio court about the conferences that Mr. Harold Stanley had been
holding with Mr. Hanauer to get as good a mortgage trusteeship as
possible under the Kuhn, Loeb reorganization plan?

Mr, CarLaway. No, sir.

Mr. LowenTHAL. You never told the court anything about your
allorts to get from the reorganization managers of the Kuhn, Loeb
plit the hest possible trusteeship?

Mp, Carnnaway. No, sir. :

My, Lownnrnan. Do you know whether anybody else told th
court, in behall of Guaranty Trust?

Mr. Cantaway. Not that I know of.

Mr., Lowenriran, Mr. Sunderland, do you know whether the court
was informed of that at any time?

Mz, SunpurcaNp. Not to my knowledge. I do not know that I
knew about it myself.

Mr. LowunTHAL. Do you know whether Mr. Tenney ever told the
courh?

Mr. SunpurrAND. I do not think he would have known, except
through me. I do not think he knew.
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Mr. LowentaaL. Do you know whether Mr. Tenney ever had any
conferences with Judge Wilke¥rson ‘in connection with any matters
relating to this St. Paul receivership proceeding, which conferences
were not held in public and in the presence of all the parties to be
present, or of opposing bondholders?

Mr. SunpErLanp. Do you mean conferences on some substantial
matter, other than adjournment, or such matters?

Mr. LowenTtHAL. Yes; whether he made any comments to the
judge at any time in private on the proceeding.

Myr. SunperLanp. Not to my knowledge.

Mr. LowsnTtraL. Can you say definitely that he did not?

Mr. SunperLaND. I cannot say definitely that he did not.

Mr. LowenrteaL. Mr. Sunderland, I should like to refer to your
aflidavit, excerpts from which also appear in the exhibit just referred
to. In your affidavit you told the court, in effect, that the Guaranty
Trust Co. lias no financial or otlier commitments placing it in an
inconsistent position to the situation.

Don’t you think, Mr, Sunderland, that when Guaranty Trust Co.
is actively cngaged in a highly competitive race to get a mortgage
trusteeship under the Kuhn, Loeb plan from Mr. Hanauer, and to
get thie best possible mortgage trusteeship that he is willing to give
them, that they have acquired a position, and, after they get tentative
assurances of a trusteeship, they have acquired an interest, which
makes it rather difficult for them to represent in court a bondholders’
committee that is opposed to the plan?

Mr. Sunpurranp. They were not representing, in the first place, a
bondholders’ committee that was opposed to the plan, in that sense.
They were representing all the bondholders. They did not take any
position on the plan one way or the other. :

Mr. LownntaaL. Who are “they”’?

Mr. SunpurLaND. The trustees.

Mr. LoweNtHAL. Guarauty?

Mr. Sunperranp. Guaranty. What they did seek was that the
different views of the different holders should be dealt with effectively.
I do not know that you can properly draw such inferences by reason
of the fact that Guaranty and Mr. Callaway asked for a trusteeship
under a plan that was public, and in which it was necessary for some
trustee to be appointed, particularly in view of the fact that it has
been common practice and knowledge that where a trustee has fore-
closed a mortgage in a reorganization, because of his familiarity with
the securities, having certified them, he is more often than not a
trustee under the new indenture for the benefit of those security
holders. I would not say that that was a commitment or financial
iI}llterest. I do not think, from the point of time, it has ripened into
that.

Mr. LowentHAL. Mr. Sunderland, the bondholders’ defense com-
mittee was trying to be allowed to intervene as a party in the pro-
ceedings and the Guaranty Trust Co. was opposing that effort of the
bondholders’ defense committee, is not that correct?

Mr. SUNDERLAND. Yes.

Mr. LowenTHAL. And at that time the Guaranty Trust Co. had
already entered into negotiations with Mr. Hanauer, of Kuhn, Loeb &
Co., resulting in his tentative promise to give Guaranty Trust Co. the
second-best mortgage trusteeship under that reorganization plan,

Mz, Sunprrranp. It would appear so.
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Mr. LowenTrAL. That fact was not called to the attention of the
gourt by Guaranty Trust Co. when it was trying to prevent the bond-
holders’ defense committee from being allowed to intervene in that
gourt proceeding. _

Mr. SunpErLAND. Mr. Lowenthal, they were not attempting to
prevent that particular committee as much as they were attempting
to carry through their responsibilities.

Mr. LowentraL. Did you oppose the bondholders’ defense com-
mittee’s application to be allowed to intervene?

My, SunprrLanp. We did, for that reason. ]

Mr. LowenrrAL. 1 call your attention, Mr. Sunderland, to a brief,
an extract from which appears on the paper before you, a brief sub-
mitted by you and Mr. Tenney to Judge Wilkerson, dated September
13, 1926,' in which you say that the trustee must be disinterested.
Would you say that at a tune when the trustee had been trying to
get a big plece of business from the reorganization managers, which
piece of business would be available after the plan went through,
and at the time at which the bondholders’ defense committee was
opposing that plan, that Guaranty Trust Co. was sufficiently dis-
interested to say to the judge, “Don’t let the bondholders’ defense
committee intervene as a party in these proceedings’”? .

Mzr. Sunperranp. Now, Mr. Lowenthal, the question of disinter-
estedness relates to the matter which was before the court. The
trustee had taken, as is indicated by those various excerpts, a disin-
terested position in that sense, with regard to those issues. It was
generally known that the trust company that had familiarity with the
matter i foreclosing would be very likely entitled to, and recelve, a°
trusteeship under a reorganization of the property. T do not think it
iy fair to label that a form of interest which would disqualify it in
performing its duties under the mortgage.

Mr. LowentnaL. Mr. Sunderland, dropping down to the second
paragraph of the excerpts from that brief, on page 2 of the paper
halfore you, you and Mr. Tenney said to Judge Wilkerson [reading
from “Iixbibit No. 2035”]:

I'here is nothing in the record which shows, nor can there be shown any con-
ek of duty against the trustees representing the bondholders.

Mre. Sunderland, if these memoranda written by Mr. Stanley, Mr.
Cupllawny, and Mr. Platner, of the Guaranty Trust Co. and Guaranty
(0., nhowing their efforts to get business from Mr. Hanauer in connec-
fion with Mr. ITanauer’s reorganization plan—if those papers, or cop-
108 of them, or the very existence of such papers, or any factor relating
ta those transactions, were unknown to the court, do you not think
that the court and the court’s record were deprived of facts on which
n ressonshle man or a reasonable judge might conceivaktly have
thought that thero was a conflict of duty and interest, or that there
was ab lonst o situation that made it only fair that a committee oppos-
ing the Kuhn, loch plan should be allowed to intervene in the pro-
coodings?

Mr. SunprriLanp. I do not. )

Mr. Lowrneirar. Mr. Callaway, do you feel the same way about it?

Mr, Carnnaway. Yes. I do not consider that we had any interest
it nll contrary to our duty as trustee by reason of the fact that we

bl M bl N, A, . 7080,
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had solicited a trusteeship from him. It would not have made the
slightest difference to us in the conduct of our business whether we
had gotten it or not. We did not live on that one trusteeship. We
would like to have had it. We sought it, because it is customary to
get it. But so far as what I did is concerned, and so far as what the
Guaranty Trust Co. did is concerned, it had no more effect, and was
not any more in our minds when we undertook to object to Mr.
Jameson or any other intervener coming in there, than if it had never
happencd at all. When you bring it forward here as an implication,
it 1s the first time in all my connection with it that it ever occurred
to me that anybody might think that.

Mr. Lowsnraan., Mr. Callaway, it is possible, is it not, to draw a
distinction between what might be in your mind and what might be
in the mind of a court, or an opposing party? There is a possibility
there.

Mur. Carraway. Yes; of course thero is.

Mr. LowentrAL. Do you not suppose, Mr. Callaway, that if the
bondholders’ defense committee had known of these memoranda in
your files, some of them written months before they made their appli-
cation for permission to intervene, that the bondholders’ defense com-
mittee would have called those things to the attention of the court,
and based upon those memoranda the argument that the only fair
thing in those circumstances would be to let the bondholders’ defense
committee speak for itself in opposition to what was going on in court
and in opposition to what the Guaranty Trust Co. was proposing,
rather than to put the bondholders’ defense committee in the position
‘in which it could only speak through Guaranty Trust Co. and its
lawyers?

Mr. CarLaway. They probably would, but I think we could have
defended it just as successfully as the other two charges that were
made. '

Mr. LowentHAL, Mr. Callaway, is not this the kind of a situation
that confronted at one time the Iselin committee, and at another time
the Jameson committee, both of whom were at various times opposing
the Kuhn, Loeb plan?

er. Carraway. They might have. I think you should let me
speak:

Mr. LowsntaaL, May I finish?

Mr. CarLaway. Yes; but by the time you have finished you have
asked me something else.

Mr. LoweNTtHAL., Go ahead.

Mr. Carraway. I think I should be allowed to explain just what was
in our minds with reference to these two interventions. I am not
speaking to you as a practicing lawyer, for I am not, as you know.
Here we had started out to foreclose a mortgage, to bring a creditors’
proceeding to foreclose that mortgage. First came up the Iselin
committee, who were stockholders who undertook to intervene in
that case. We were advised by our counsel, Mr. Sunderland, that
it was a recognized rule of law that in a proceeding of this sort where
you are endeavoring to bring a proceeding to finally bring about a
foreclosure and be able to convey good title in the regular order to a
purchaser, stockholders had no right to come in in that sort of a
proceeding; that when you came to a final decree, the decree at that
time would provide that if the bids made for this property were made
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through any plan, at that time any objection to plans or the propriety
of the purchase, or the price, or any of those things, would then be
gonsidered, and that was the time to do it. That seemed to me a
rensonable and logical sort of thing.

e also told me that there were decisions of the courts to that effect.

When it came to the Jameson proposition, which was a bond-
holder, and a Little different, he again advised me that so far as a
hondholder attempting to get into court outside of the trustee, is
concerned, whose duty it was under the very indenture under which
these bonds were held to bring this proceeding, and only to bring
the proceeding, that unless there was fraud or something of that sort
on the part of the trustce, the bondholders had no right to come in,
because, as I recall they stated to me that the question of a plan at
this point is one that the court cannot undertake to consider, because
you do not know whether they will cver put in the plan. The court
could not say to those people, “You have to come and put this plan
in after I have considered it.”” The proper place to bring it was after
we had gotten a final decree which provided for a purchase, and at
that time these plans would be breught up, and everybody would
have an opportunity to come in and be heard about it.

Again, that strilkes me as being a logical thing. Mr. Sunderland
stated that that was a rule of law in this country, and my understand-
ing is that it was carried up to the appellate courts. You will recall
that Mr. Jameson made two allegations with regard to the trustee.
As I recall it, the first one was that it was a depositary, and therefore
that would involve fiduciary relations.

Mr. LowentAL. On that issue, that you were a depositary and
were going to make money out of the Kuhn, Loeb plan going through,
the judge overruled the Jameson contention and supported yours.

Mr. Cavraway. Yes; and as I understand it, that matter was one
of the matters that went up on appeal, and the court was sustained.

The second proposition was that the trustee had no right to represent
him because of the fact that a majority of bonds had been deposited,.
and that the majority of bonds had the right to direct the trustee,.
but that the majority of the bonds could not properly direct with
regard to his bonds, and that therefore, under those circumstances,
alter there had been a majority of the bonds deposited, the trustee
could not properly represent the minority. That was passed upon
fully by the courts, and they also went up to the appellate court.

As T understand it, those were the two matters that were brought
up. I think if the question had been brought up as to whether we had
an interest in that situation because of the fact that we had asked
Mr. Hunauer to give us one of the trusteeships if and when this thing

waontl through, as we would have asked any committee that might put
through » plan—I just cannot see that the court would have felt that
that put us in a position where we could not act, any more than in the
case ol the depositary issue. In the depositary matter, we were

acting in a purely clerical, ministerial capacity. When it came to
soliciting a trustceship in the future, I assure you, sir, it had no effect
on us,

Mr. LoweNtHAL, Mr. Callaway, I wonder if you could possibly
conceive of this as being something that might have affected the
arpuments urged by a bondholders committee that was opposing the
Kulin, Loob plan, or might have affected a judge or an appellate

LLLRADpil, 10e14
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court, in particular, in considering the question of letting that com-
mittee come in as a party—that on the one hand the attorneys for the
reorganization managers were secretly getting their views about the
plan to the judge

Mr. Carnaway. Wait a minute, now.

Mr. LoweNTHAL. And on the other hand

Mr. Carraway. You are putting a question to me about things I
had nothing to do with.

Mr. LowenTHAL. I realize that.

Mr. CarLaway. Yes; but

Mr. Lowentman, And, on the other lLand, the trust company,
which was claiming that it alone could speak for those opposing bond-
holders, had been engaged in secret negotiations with the reorganiza-
tion managers for profitable business to flow to the trust company
from the effcctuation of that reorganization plan; and that the
attorney arguing before the court in behalf of that trust company
that there is nothing in the record, and there could be nothing shown
to indicate any conflict of duty, was a former law associate of that
judge when he had been in private practice, and would therefore be
likely to have a standing before that judge, who would give special
credence to the truthfulness of any statement such attorney would
make to the judge.

Mr. Carraway. If you want me to answer that question, which is
a statement coming from you, and contains many things that you
know I knew nothing about, and had nothing to do with, and could
not have influenced, and did not influence my actions Iin any way at
all—as I understand your question

Mr. LowenTHAL. Would you like to have it read?

Mr. Carraway. No; I would not. I heard it, and I am trying to
answer it, if you will give me a chance to do it.

Mr. LoweNnTtHAL. Please.

Senator Truman. Proceed.

Mr. CaLLaway. AsTunderstand your question, it was as to whether
or not I think these attorneys representing those bondholders, if they
had information that we had solicited a trusteeship from Mr. Hanauer,
would have brought it up before the court. I think they would, if
they brought up such a question as the fact that merely because the
majority of bondholders had deposited their bonds, the trustee was
no longer in a position to act for the minority. I think they would
have brought up anythning they could have found; but, further answer-
ing your question, I think that if it had been brought up and we had
been in a position to explain to this court how these trusteeships were
ordinarily handled—the fact that it was customary for the depositary
or for the old trustee—I should not say the depositary; I mean the
old trustee—to be appointed by reason of its experience and knowledge
of that situation, the court would have believed it. So far as we were
concerned, it had no effect at all on us. I think the court would have
believed it. I think any court would have believed it. I would
almost venture to say that you would believe it.

Mr. LowexTtaaL. I am afraid, Mr. Callaway, since you have made
that comment, that I think that the practice is one that ought to be
torn up, root aund branch, from this large-scale financing, and I think
it would be to the interest of the trust companies themselves if it
were torn up.

L=

RAILROADS AND HOLDING COMPANIES 6931

Mr. Carnaway. There are two ways of thinking about these things.
[ do not mean to say that this is the way you think about it, but there
I one school of thought that always thinks that whenever any set of
circumstances appears by which somebody could have possibly gotten
something for his own benefit, to the hurt of somebody else, if he is in
a fiduciary capacity, he would do it. My experience has been, sir,
in a life that I am sorry to say is longer than yours, that that is not
true. I have not found that to be true. I have found that the ma-~
Jority of people are square and honest, and the majority of trustees,
thank God, that I have come in contact with in my life, have endeav-
ered to be fair and honest. Just because you can build up some possi-
bility by which, if he wanted to do something crooked, he could step
out and do it, 1t does not mean that he is going to do it. I do not
think that is a true statement of the attitude of people. Certainly
1t 1s not the attitude of the people I have known.

Mr. LoweNTrAL, I do not think you have fairly stated the issue.

Mr. Carraway. I hope I have fairly stated my position.

Mr. Lowrntian. The bondholders’ defense committee was not
asking that the judge, on the question of intervention, should rule
other than on the question of intervention. They were only asking
the judge to let them be a party to the proceeding. You were telling
the judge he ought not to even let them be a party to the proceeding.

Mr. Carraway. Yes.

Mr. Lowentrar. And be on an equality with the Guaranty Trust
t('Z‘o{‘hm presenting evidence, arguments, and in appealing, and so
orth.

Mr. Carnaway. Yes, sir.

Mr. LowenTrsL. On that kind of an issue is it not conceivable
that a judge would say, where the trust company has been entering
upon private negotiations with the reorganization managers out of
which 1t will get a profit if their plan goes through, that the opponents
of the plan ought at the very least to be allowed to be an intervening
party in the proceeding?

Mr. CaLraway. No, sir.

Mr. LowenTtHAL. And not have to talk to the court through a
trustee so placed?

Mr. Carraway. No, sir; and I have stated——

Mr. LowenTrAaL. You do not think so?

_ Mr. Cartaway. Wait a minute. I have stated to you, sir, that
il that matter had been brought up, knowing what I do about it, in
my judgment if it had been brought up before the court, also the
nppellate court, if it had gone to them, would have held that it was
tmaterial.  That is the most I can say about it.

Mr. SunpERLAND. May I just make a comment, Mr. Lowenthal?
You did not mean to imply, did you, that both the Iselin committee
and the Jameson committee were not accorded the fullest opportunity
to file papers and to have trials, and to state their position? The

only position that the court took, and the only position we were
taking, was that they should not be permitted to have the right of
appeal, and that {echnically means permitted to be an intervenor in

the case. They had the fullest notice. They made all their claims
i groat claboration, and had opportunity to be heard and to argue
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from the very beginning. You did not mean to imply, because that
is a matter of record

Mr. LowentHAL. I meant to imply this, Mr. Sunderland, that
when an opposing committee is not allowed to intervene it is in court
on sufferance. It can be pushed out at any second. It can be cut
ofl at any second. It is on a distinctly lower status than the parties
which are intervenors; and when the parties who are intervenors or
who are parties on any basis, such as the receivers and their counsel,
Mr. Shaw, and the Guaranty Trust Co. and its counsel—when they
are pa,rtlcs, and a bondholders committee that is opposing what
they are proposing to the court is not allowed to be a party, as a
practical matter, taking into account both concrete situations and
1mponderables, the opposing group is put at a very, very serious
disadvantage.

Mr. SunpErLAND. Under the circumstances in this case, where
the matter that they were trying to deal with was not before the court,
and the trustees acting for them were as rapidly as possible getting
to a place where the matter could be effectively dealt with by the
court——

Mr. Lowentiarn (nterposing). But they were saying to the court
that the matter should be before the court.

Mr. SunperLaNDp. They had a right to appeal, then, and did appeal.

Mr. LoweNriaL. They said to the court, Mr. Sunderland, that
they did not want the Guaranty Trust Co. to speak for them because
the Guaranty Trust Co. was tied up with Xuhn, T.oeb & Co.

Mr. SunperLAND. Speak for them on the sub]ect of a reorganization

plan?

Mr. LowentHAL. On any subject.

Mr. SunperLAND. And they were given an opportunity to speak
for themselves on the reorganization p]an and on these other matters.

Mr. LowrnTtHAL. Mr. Sunderland, the whole technique and tech-
nical procedure in the St. Paul recelvershlp, in my judgment, played
into the hands and into the purposes and into the projects of the
Kuhn, Loeb group, and played strongly against their opponents.
I am speakmg of the technical steps on which you took a position
which the bondholders’ defense committee said was injurious to i6, on
issue after issue. Even though you thought it was not injurious to
them, they were not allowed to be a party to the proceeding on those
issues.

Mr. SUNDERLAND. I assume that the thought that you have just
expressed has been expressed, after reading the arguments and the
briefs in the courts.

Mr. LoweNTHAL. Yes.

Mr. SunperLaND. That very thought was expressed and was dealt
with, and the courts found that there was not any basis for it.

\/Il LowsntrAL. In the absence of knowledge of what was going
on in secret as between the judge and the receivers’ counsel, and as
between the Guaranty Trust Co. and Mr. Hanauer.

Senator Truman. I dislike the whole procedure. I think some
means ought to be found to prevent such things from taking place.
I think it 1s highly unethical for the attorneys for the receiver to act
as a go-between between one party to a receivership and the court.
I think that the statement I made the other day fits this case exactly.

|
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I want to say that we are excusing Mr. Scandrett on account of
(llness in his family. It is going to interfere somewhat with our hear-
ing, and we hope he can be back by Monday.

Mr. ScanprerT. Mr. Chairman, I can be here all afternoon.

Senator Truman. We cannot hold a hearing this afternoon, Mr.
Seandrett. I regret it very much., There are matters pending in the
Senate that require our attention there.

Mr. Scanprurr. I waited over from yesterday. I wanted very
muelt to leave last night.

Senator Truman. T know you did, and T am excusing you. 1know
the conditions.

Mr. Lowewrrnan. Mr. Chairman, may I read just a few extracts
[rom the report of the Federal Coordinator?

Senator Truman. Very well.

Mr. Lowunmiran. This was the report, Mr. Callaway, with respect
to which you indicated yesterday that you did not remember having
heard of 1t. This is a report to the Federal Coordinator which he
is}\;ued, a rveport headed “Analysis of Railroad Fiscal and Related
Work.”

Mr. Carraway. 1 had not known of that.

Mr. Lowentuan. e proposed that this kind of financial business
be taken away f{rom the banks and trust companies in New York
and elsewhere and placed in a company or companies operated by and
for the railroads, at cost.

Mr. Carraway. 1 did hear of that. I remember that.

Mr. Lowenenan. 1 should like to read just a few of the items and
place them in the record.

Mr. Carzaway. I did not identify that particular report when it
was referred to.

Senator Truman. You may go into that at the next session.

(Whereupon, at 12:45 p. m., an adjournment was taken until
the following day, Thursday, Dec. 9, 1937, at 10 a. m.)



